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INTRODUCTION 

This report is a compilation of articles, papers, and excerpts that 
have been written regarding the Grays Harbor estuary management planning 
process and its objectives. These papers are focused on the conceptual 
basis of the process and the federal policy issues that the program 
has raised. It includes the perspectives of many people ranging from 
direct participants to outside observers. 

The Grays Harbor Estuary Management Program began in 1975 as an 
innovative planning effort which sought to resolve the conflicting 
management objectives of various public agencies charged with either the 
protection or development of the resources of the Grays Harbor estuary. 
This effort grew out of a history of controversy regarding what estuarine 
areas should be committed or reserved for various conservation or dev- 
eolpment purposes. The Program as originally conceived was an inter- 
governmental planning program which would develop a single, cohesive 
management plan by actively involving each agency charged with a 
management role by state, local, or federal law ensuring both consistency 
between various management programs greater predictability for prospective 
developers and those concerned about effective resource management. 

When the Grays Harbor process was originally designed it was to 
address substantive problems and issues that existed concerning the 
management of the Grays Harbor Estuary. It was expected that if the 
various agencies involved in the management of the system could resolve 
their differences regarding where and how development should occur, the 
day-to-day decisionmaking by local, state, and federal regulartory systems 
could then be based upon this result. It was learned, however, that 
this would not necessarily be the case. Although the resolution of the 
substantive policy issues was itself a difficult task, the incorporation 
of the result into the federal policy framework proved to be a far 
greater problem. While the development of the original plan basically 
took a year and a half to complete, the incorporation of it into the 
federal regulatory framework has not yet been achieved four years later. 
This is in spite of considerable modification to the original plan to 
facilitate such incorporation (and to accommodate substantive issues 
which were raised later in the process). 

The Grays Harbor experience is important for two reasons: (1) the 


experience it provides in the technology of developing intergovernmental 
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planning programs and (2) the very significant policy issues it has 
raised for coastal management in specific and the coordination of 
governmental policy in general. The technology of intergovernmental 
planning inevitably will be dependent both on the local situation and 

on controversies related to the resolution of issues. As such, discussions 
regarding this aspect of the Grays Harbor program have tended to be 
highly complex and cannot be readily separated from the perspective of 
the observers' values related to the result of the planning process. 

For these reasons the "nuts and bolts" of this process can only be 
applied to other processes with a great deal of care and study. Far 
more important than the "nuts and bolts" of the experience is its experi- 
mentation with a conceptual approach to intergovernmental coordination 
and how this approach meshes with the federal policy framework. Conse- 
quently, this report contains articles and papers which focus primarily 
on this aspect of the experience. There are numerous other articles 

and papers which address either the "nuts and bolts" of the process or 


controversies related to the content of the plan. 


The articles in this paper are divided into four groups. The 
first group is four articles which seek to provide an overview of 
the Grays Harbor program and to provide some of its-flavor. These 
articles are prepared by four observers of widely different perspect- 
ives; a federal agency evaluater, a participant, an outside observer 
from an environmental interest, and a free lance author. The second 
group of articles is a series of articles which provide some of the 
conceptual framework for the program. The third group of articles 
utilizes the Grays Harbor experience to describe the potential for special 


area management plans as a means for more effective coastal zone management. 
The last group is actually a series of excerpts from The Federal 
Coastal Program Review: A Report to the President. This report, after 
assessing the effectiveness of the various federal regulatroy programs 
to manage coastal resources, recommends greater utilization of special 
area management planning. As such these excerpts provide a particularly 
comprehensive overview of the concepts of special area management planning 
and its potential to improve coordination and predictability of the myriad 


of state, local, and federal programs affecting the coastal zone. 
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CHAPTER 1 
THE GRAYS HARBOR PROCESS 


Micls has been written regarding the Grays Harbor Planning process. 
-The four articles presented in this chapter provide three different 
views of that process and the nature of the plan itself. 

In 1978 shortly after the first draft of the plan was published, 
the Office of Coastal Zone Management conducted a detailed review of 
the program. Grant DeHart, then on the staff of the Office, conducted 
the review. This review became the landmark analysis of the plan and 
its publication in 1978 led to much of the interest that the planning 
process has recieved. Subsequent to this analysis, Grant DeHart has 
followed the process and has written many other articles on Grays Harbor 
and similar efforts elsewhere. Grant DeHart is also one of the primary 
authors of The Federal Coastal Programs Review, excerpts of which are 
presented in Chapter IV. 

As an early article on the process this article presents an 
analysis of the process while it was still fresh and before it experienced 
some of the controversies and complexities the process experienced 
later. As such it serves as a good introduction to the planning 
process. However, since it was undertaken early, it also does not 
address some of the fundamental issues that were later encountered. 
These issues, however, were to some extent flushed out for the first 
time in the paper. Chapter IV presents a later view of these same 
questions. 

The second article is an excerpt out of a study conducted by the 
Conservation Foundation in 1980 on the status of Coastal Management. 
This excerpt provides perhaps one of the most straightforward summaries 
of the planning process that has been done. It was part of a broader 
Study by the Conservation Foundation of Coastal Management in which 
future directions for Coastal Management was examined in some detail. 
This report should be of particular interest to anyone concerned about 
the future of coastal zone management. One of the authors of this report, 
John Clark, is a noted exponent in the environmental community of 
special area management plans. John Clark has followed the process 
since this report was published and has participated in some of the 
later task force meetings. 


The third article is unique in its capture of the flavor of the 
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process and is especially good in its description of how the process 
actually worked. It is an article written by Dan Chasen, a free lance 
author, in the February 1978 edition of Pacific Search. Pacific Search 
has given the Grays Harbor Regional Planning Commission permission to 
reproduce this article. As in the case of other authors in this section, 
Dan Chasen has followed the Esturay Plan since this article was 
published and has attended most of the task force meetings. We under- 
stand that he is planning to write another article on the process. 

The last article in this report was prepared in 1981 by the Grays 
Harbor Regional Planning Commission in order to respond to requests for 
a more current discussion on the planning process. As such, it brings 
the other articles in the chapter more up-to-date and adds the per- 
spective of a direct participant in the process. Pat Dugan still 
directs the process as the Director of the Grays Harbor Regional Planning 


Commission, and is the author of this report. 
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
Rockville, Maryland 20852 


March 9, 1978 (Revised March 21) 


MEMORANDUM 


TO: Robert W. Knecht 
The Coastal Zone Management Advisory Committee 


FROM: Grant Dehart Guar Chan 


SUBJECT: Grays Harbor Management Plan -- Case Study Review 


The Office of Coastal Zone Management has conducted a detailed 

review of the Grays Harbor Estuary Planning Task Force in Washington 
State and its preparation of an Estuary Management Plan. This review 
was conducted February 15-23, 1978 as part of OCZM's overall assessment 
of state progress in implementing the national CZM program. 


The Grays Harbor experience-was selected because: 1) state, Federal, 
local and port officials involved in the Estuary Planning Task Force 
thought that it might serve as a prototype for conflict resolution 

‘ {n the coastal zone and 2) because one environmental interest group 
challenged the process in a report to the Coastal Zone Management 
Advisory Conmittee. 


The review involved meetings with staffs of the Port of Grays Harbor, 

the Grays Harbor Regional Planning Commission, Federal and state agencies 
involved in the Task Force, local officials, environmental interest groups 
and the consultants to the Task.Force. It also involved attendance at 

the first public hearing on the draft plan; a boat tour of the harbor 

and visits to several communities around the shoreline of the harbor. 


This report will review events leading up to the formation of the Task 
Force, how the planning process worked and what it has accompl]ished. 
The contents of the plan are briefly described. Since the planning 
process is not complete, certain problems and unanswered questions are 
identified for resolution in the next stages of the process. 


Backaround: 


Grays Harbor, a very productive and industrially developed estuary, has 
been an area of controversy for several years. The State of Washington 
Coastal Zone Management Program, approved in June, 1976, recognized 

the harbor estuary as “an area of special concern.” Under the state's 
Shoreline Manacement Act, the harbor was designated a “shoreline of 
statewide significance.” The CZM program particularly cited the need 
to maintain a talance between the filling of intertidal areas and the 
preservation of wetlands." 


After approval of the state's program, implementation planning for this 

"area of special concern" began with the establishment of the Grays 

Harbor Estuary Planning Task Force. This Task Force includes representatives 
from Grays Harbor County and all municipalities in the estuary, the Port of 
Grays Karbor, four state and four Federal agencies with some jurisdiction 

in the harbor. The Task Force was established by the Grays Harbor Regional 
Planning Commission after state and Federal permitting agencies refused to 
Support further applications for dredging or filling projects until] an 
overall plan for the estuary was agreed upon. Senator Henry Jackson's 

office was directly involved in urging such a plan. 


Even though the Grays Harbor Regional Planning Commission had previously 
prepared, and the Washington Department of Ecology had approved the Grays 
Harbor Shoreline Master Program, it did not resolve the conflicts between 
the local governments, the port and the state and Federal resource agencies 
over major development proposals in the harbor. On the one hand, the 
resource agencies claimed that the earlier plan was done without adequate 
resource information, that the plan was too general to be used for permit 
decisions, and that they had not been adequately involved in its preparation. 
On the other hand, the Port and some local governments found the earlier 
plan to be too restrictive when literally interpreted, precluding further 
growth in an area where conmunity and industrial growth is confined between 
the mountain slopes and the water, and where periodic dredging of the 
harbor channel requires disposal of dredged materials. Conflicts over 

Port proposed development and development in the City of Aberdeen reached 

a climax over a Kaiser Steel Company application for a site to assemble 
offshore drilling platforms (claimed to be in the national interest), 
involving filling of 45 acres of the harbor. 


The confrontation over this project frustrated the interests of all parties 
in the decision process. The Port's development plans were stymied by — 
state and Federal agency opposition to Corps of Engineers permits. Local 
government decisions were overturned by state agencies, blocking develop- 
ment plans in areas designated "urban" in the state-approved Shoreline 
Master Program. State and Federal resource agencies were subject to 

intense political pressures from elected officials atall levels over specific 
permits and from environmental interest groups trying to stop further filling 
of the estuary. Congressional office support was being taxed by repeated 
pleas from constituents on each project. In general, the local and private 
interests were frustrated by their inability to preduct the outcome of 
public decisions, or understand the criteria or standards by which these 
cecisions were being made. , 


‘Seventeen months after the first application, the Kaiser permit was approved 


(August, 1976) with the warning that no further dredge or fill permits 
would be approved without a more detailed and comprehensive plan. Unfor- 
tunately, Kaiser has not moved to develop the fill site, efther because 
of the delay in the Gulf of Alaska OCS lease sale or because they found 

a more suitable location for the industry near Everett, Washington, 
according to those interviewed. 


The area for the Kaiser site was considered by the Federal and state 
resource agencies to be one of a few remaining viable salt marshes 
in the highly impacted area of Grays Harbor. 


The Planning Process: 


The Grays Harbor Planning Process has been compared by many of those 
involved to sensitive labor negotiations. The same kind of dynamic 
mediation process is used between those with opposing points of view 

to isolate the areas of disagreement, consider alternative compromises, 
and negotiate a settlement. ' 


a. The Context for Planning: 


For a successful process, the context for planning has to be “ripe.": 
Each of the parties to the negotiations had to recognize the need 
for resolution of the problems, and have a commitment to the process 
of working out compromises. The consultant, Rollie Montague, 
interprets this as: "the group has to be at least will to tolerate 
each other long enough to talk about very tough issues.” The 
number of players in this process needs to be relatively small, 
preferably with each player representing a constituency of interests 
in the area as well as an official jurisdictional responsibility. 


The process also works best in an identifiable geographic entity, 
such as the natural system of Grays Harbor Estuary and where there 
are jurisdictional boundaries within which control 4s shared by 
Federal, state and local government. 


Public interest groups or citizens were not official parties in 

the negotiations (although the meetings were open), because they 

did not have a decisionmaking responsibility, and could block 
compromises. The public input into the process takes place primarily 
before the planning begins, through a series of meetings with various 
interest groups, and after the compromises are reached in the draft 
plan, through public hearings, meetings and broad public review prior 
to completion of a final pian or its official adoption by each level 


of government. While this probably represents reasonable and appropriate 


public participation in this instance, complaints have been raised by 
the Sierra Club and Friends of the Earth. 


b. The Management Planning Team: 


All of those interviewed were quick to point out that the success of 
the Grays Harbor experience, to date, has depended upon the skills of 
the management planaing team, which was made up of outside consultants 
working for the Regional Planning Commission. The entire process was 
funded through Washington's Coastal Zone Management Program. 


Rollie Montagne, of Montagne-Blerly Associates, Inc., and Gordon Davis. 


of Wilsey and Ham, were viewed as independent experts and mediators. 
Since they were not identified with any of the positions held by 
the Task Force participants, they were trusted to negotiate evenly 


with all parties. They also took the brunt of, and were able to 
cushion the criticism from one group of another when negotiations 
became heated, which often happened. The essential expertise 

in the consultant team, according to these consultants should be: 


o technical knowledge of the environmental resources 
to be managed, and the ability to communicate this 
knowledge to citizens; 


o knowledge of the legal, political and institutional 
framework of the planning jurisdictions; 


© planning expertise to organize the interests of the 


group into planning concepts and develop the format 
for the plan; and 


O skills in negotiation or mediation between people with 
differing responsibilities and points of view, (Les. 
the skills of a labor negotiator). - 


Each of the members of the Task Force also has to have certain 
capabilities, if the planning effort is to be successful, including: 


o a willingness and ability to enter into mediation 
with opposing interests; 


© responsibility to negotiate policy positions on behalf 
of his/her organization or agency; and 


© ability to understand technical and legal issues that are 
determinants of public policy. 


The Grays Harbor Regional Planning Commission was a key part of the 
management team for the plan. It served as the forum and the catalyst 
to bring all of the various jurisdictions together. It also provided 
the logistical support and the essential communication link between 
local elected officials throughout various Stages of the process. 


c. The Planning Process: 


It is clear from the case study discussions that setting the proper 
context for the planning process is as important to the achievement 
of conflict resolution as the process itself. With this in place, 


the following five steps in the process were entered into with a 
reasonable chance for success: 


Step 1. Estuary information: 


A technical team composed of r-source specialists, planners, econom{sts 
and other technical personnel was drawn from industry and local, 

State, and Federal agencies to assist the consultant team develop 

the data base. This data was transferred to large, easily understood 


we ~# = F m1 . 
. ae 
Py (gjten iy 2 


PES qeou fe dite 


we | 


MELA coptianl” 6 pos ane 
eSh4t og id tpit. 


= ww) 
pass & 7 


- i oe 


A 


pone aeeder. he eye 
Comma (eet ioe } - . 


eee ae ee 
Bigone eT oe 


» Sy se ria 
a ive ‘Ba. 


‘ GC wciepieu fap s a" 
eas eae el? a: = ere i2 


ging SeCpugkt) Way | 


: ee yO. PharRS ot 
git rs Huq jOCH) reas 0 aa fe soak & | 


s23125 0" Rar chao hae 4a wie C sidanag , 2 1 a vt rf sr bi meres 


‘ae sab Fe. sue ursna: BMEEAD 9h CASH? Ns 
ie \ , 


’ : ke ity eeepss tiga" 4 {uu j eh CEE 
7, ol ead oe poze 3 GF 44 { | ¢ ¥ #31 | teovet? 226 = sie aime ae 
— . t + eg - : ° a ~~ 7 


, poke $2 wee Of Fi Syal city i 
Eee A My cy SCH BpS hee LaGW. Ula, . - 
mia 5 ity By gheir {8 FPAR Seece<? 72 d i. 2 Ces) y oF 
Zz han suGady @ WIE TERNS AUD FUREM FETED, ; dias 
cf i) fv& BAM ET | > : Pi WI: ; 74 Far cpr eeiije oe ay ~ 
eo Lo16 ie 1 Gita Sk su Wee-= ees es. 
syser ee ee eee. ad, mh es 132 ie E) bal 
ies 5 Ce She att ot ee = S agile aes Si ‘aie 
i WOGarSlrtes we OO pHtertS gue vesg : ete 
ee coupes? (cu Syeevp es wes 66 BS LTS’, pee sve bpeet si : 
a Snes: 25 See 
by veuyud suet ia 
peedenoue . ere 
8 Pasi OL ie 


~~ pea peele ts Ef A 
(pe pe mrageeg 
9 Beat. — 


—~ 
7 


maps and a technical document. Interviews were conducted with 
68 persons representing the broad spectrum of interests in the 
harbor. 


The existence of a good data base was important at this stage 
of the planning effort. Severa) previous research efforts had 
been completed, including a major environmental study of the 
effects of dredging in the harbor, conducted by the Corps of 
Engineers. 


Step 2. Planning: 


Six, One and two day workshops were held of the Estuary Planning 
Task Force at various stages of the development of the Grays Harbor 
plan, over a 16 month period. It appears that some of the parties 
entered into these workshop sessions with a definite strategy 

for gaining what they needed to obtain in the plan, while others 
were acting more on the basis of general principles that needed to 
be accommodated. For example, Henry Soike, Port Manager of Grays 
Harbor, advised attendees of an American Association of Port 
Authorities convention in Mexico Grey 


"I would like to say to any port that wishes to get 
involved in this type of planning process, make sure 
you have a clear understanding of your long-range goals.” 


The Federal resource agencies were challenged in these workshops 
(perhaps for the first time) to translate their concerns into the 


' Standards they use to review permits and to make decisions. Some 


of the agencies clearly did not have standards that could be 
translated into the terms of a plan. This realization was parti- 
cularly frustrating for some local and state officials who had 
received criticism from these agencies because of the lack of 
specific standards in their plans. As several of the Task Force 
participants recalled, the standards and information used by the 
Federal resource agencies did not emerge during the first step 

of the process, but later during the negotiations. 


Even though the resource agencies were out-numbered by local and 

port officials in these workshops, it appears that a balance in 

the negotiating positions was present, due to the higher legal 

authority of these agencies and the Pressures from environmental 
interest groups. According to the consultants, this balance of 

power was extremely important to maintain throughout the negotiations. 
Without it, the weaker groups could have dropped out of the negotiations 
or might fail to endorse the end product, defeating the entire purpose 
of the plan. Since the planning process is still going on, this 

remains a major concern. 


As stated in the draft plan: "The Task Force operated on the 
concensus basis under the guidance of the consultant team, to 
discuss key issues, evaluate alternative courses of action and 
arrive at critical decisions." 


At the completion of the last workshop, the consultant team 
prepared a first draft of the management plan. 


Step 3. Review of Draft Plan 


The draft management plan is stil] being reviewed by the various 
jurisdictions and agencies represented on the Task Force, and 
the general public. 


A formal public hearing was held on the draft Tuesday, February 21, 
and numerous smaller meetings are being held to discuss the plan 

by the consultants and members of the Task Force. This is the 
critical stage in the process in which each Task Force member 
takes the plan to their constituents or member organization for 
ratification, again, similar to the labor negotiations process. 


Several members of the Task Force observed a curfous change in 

attitude by the members at this stage in the process. They were 

all generally pleased, even euphoric, over the accomplishments, 

while at the same time uncomfortable with what each had given away 

to the other side in the negotiations. Even more important during 

this phase, the members of the Task Force became advocates for the 
compromise plan. For example, Bob Bowker of the U.S. Fish and Wildlife 
Service, an ardent environmentalist, finds himself defending the 

Port of Grays Harbor and their compromise proposal for filling 250 acres 
of the harbor. On the other side, local and port officials are found 
supporting state and Federal demands for protection of the harbor to 
protect fishery resources. 


This step in the process will also reveal whether the Task Force 
Membership sufficiently represented their organization's interests 

and the broader views of their constituent groups. The strategy 

of involving only public decision makers in the Task Force will also 

be tested. Some of the organizations and interest groups that felt 

left out of the planning (the Federal Aviation Administration, 

the State Department of Transportation, and the environmental interest 
groups) could upset the delicate balance of agreements reached in the 
draft plan. If their views are not adequately considered, or if 

their influence over the formal adoption of a plan that does not 
sufficiently accommodate their interests 1s strong enough, the Grays Harbor 
Planning process may have to continue. However, some of the agencies indicat 
that if there {s not 100 percent concurrence with the plan, it could 

still be implemented if enough of the state and Federal permitting 

agencies were to adopt it (formally or informally) for their review 

of permits. Of course, no one was advocating this at this stage. 


Step 4. Workshops on Final Plan: 


This stage of the plan has started while the public and agency 
review continues. Based on the comments received during the broad 
public and agency review of the draft plan, additional workshops of 
the Task Force will attempt to reach agreement on any changes in 
the plan. The final draft of the Estuary Management Plan will then 
be prepared based on the Task Force changes. A Task Force meeting 
was held on February 27, in which major substantive interpretations 
of the plan were discussed, including fill proposed for an Ocean 
Shores airport expansion. 


Step 5. Formal Adoption: 


Each of the agencies and units of government will be expected to 

go through its usual procedures to review the plan and hear public 
comment on changes to their existing plans and ordinances necessary 
to implement the plan. It 1s expected that most units of government 
will adopt, endorse and fully implement the plan. The Regional 
Planning Commission may prepare a State Environmental Policy Act 
impact statement on the plan. Since the endorsement of the plan by 
the Federal resource agencies may conmit these agencies to future 
decisions on dredge and fil] permit applications, for example, a 
NEPA environmental impact statement may be needed. The Corps of 
Engineers currently claims that it will not "formally" adopt the 
plan, but will prepare NEPA statements on individual permit applications 
as appropriate. 


The Estuary Management Plans. 


The draft plan established eight management categories, or land use 
classifications, for natural, conservancy natural, conservancy managed, 
rural agriculture, rural low intensity, urban residential, urban mixed 
and urban development. The intensity of use allowed is generally greater 
from the natural to urban development. The earlier shoreline master 
program had only four categories. 


The entire 55,000 acres of the estuary is divided into eight planning 
units, each representing a common set of natural and man related features. 
General guidelines are established for each area. Within these planning 


areas are 44 management units, each assigned one of the management categories. 


Each of the management categories carries with it a set of standard uses, 
which are either permitted or potentially permitted based on conditional 
use review (case by case). Each management unit also has a statement of 
management objectives, permitted activities and a set of special conditions 
that relate to that management unit only. 


As a result of this successive] 

yY greater deta{l fn the plan the polici 
of the plan became very 5 ecifi ; eee 
see anieceeee a a, p C, leaving very little doubt as to what 


However, som cs i 
o a a argue ‘that considerable Clarification is still needed 


The plan is for a 50 year time frame with 
explicit a 
for annual and 5-year review, and for Srepepanres REreat hee tae 


The major compromises that were reached in the draft plan include: 


a. The Port of Grays Harbor agreed to abandon its plan 

ment of 2200 acres of submerged lands along ere Hareb ome beget 

snore for assurances that it could develop 500 acres between the 

This Rte Eee eran erat whe in Hoquiam over the next 50 years 
n half, so that only 250 acr ved 

une the need for the additional fi11 is Uh cECe Rae ar atten ieee aa 

p atest ed the first segment are subjected to special review by affected 

agencies. No decision was made on the use of this area after 50 years 

It could remain in its natural state or be developed. ; 


b. The remainder of the Port's 2200 acres {s to be transferred to a 


designated state resource a ency f 
resource hdreetes gency for 50 years, to be managed for 


c. Further major filling of the submerged lands was limited to bankl ine 


Straightening or bankline erosion cont 
productive portions of the harbor. rol in the least naturally 


d. Long-term policies for relocation of non-water dependent uses along 


the harbor, such as an airport, was a 
of a suitable alternative site. SPS ba a location 


Accomplish 
ecco pots ments of the Grays Harbor Experfence and Lessons for Coastal 


If the Grays Harbor Estuary Management P1 
an 1s adopted and implement 
as designed, continued conflicts Over each individual permit ph devel Goel 


activity in the estuary will be avoided E imi ie 
! - Experience of a similar pro 
a per Bay, Oregon nearly 10 years ago indicates that all of the pcenetie 
re willing to abide by commitments in the plan, if they are adequate] 
involved in its preparation. E 


CZM Lesson 1. Affirmative consistency of F 
ederal aoency actions on 
permits is AE REVAL if the Senelnies and standards by which the agency 


acts on permits @ agreed upon in a geographically specific plan. 
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Predictability of public action can be ssured through adoption cf a roblems_and Unanswered Questicns in the Grays Harbor Process: 
specific plan which embodies the concensus positions of all public agencies 


having jurisdiction and authority over development in a particular geographic a. 
If the process is completed successfully, the Port of Grays Harbor, 

the local governments, private Property owners, and other interests will 

have a clear understanding from government agencies as to what can and cannot 

occur in the harbor and under what conditions. This Predictability should 

lead to lower costs for applicants, more efficient use of Public employees 

at all levels of government, and a stabilization of the speculative value 

Of land in the harbor, The harbor could. become more attractive to investors 

and permits for development should be significantly expedited. 


This level of Predictability should also provide a greater degree of 
assurance that the natural productivity of the estuary will be maintained 
Or enhanced during the long-term life of the plan. 


Lesson 2: Special area planning which translates coast-wide policies into 

plans and involves all decision makers directly in the process will 
provide the level of predictability that will benefit deve Opment and 
conservation interests alike, Predictability will be one of the primary 
incentives to Ports and Other economic development interests, 1f their support 
for CZM is to be obtained and a proper balance in C7ZM is to be maintained, 


The Grays Harbor planning experfence is having a major effect on how 

the participants wil} approach future intergovernmental problems. The 

awareness of the decision makers to the problems and duties of officials 

in other levels of government has been enhanced. This greater awareness 

should smooth intergovernmental relations for other communities and other b. 
States in the future. The resource agencies have been sensitized to the 


needs for economic development and the fiscal Problems of local governments 
and the ports. 


Lesson 3: Collaborative planning, by all levels of aovernment havin 
jurisdiction and authority In a geographic area, will accomplish the 

kind o consistency for interoovernmental action intended by Conaress 

in the CZMA, Many of the problems with implementation of the Federa 
consistency provisions of the CZ! to date may stem in part from the 
difficulty of obtaining concensus and direct involvement of all levels 
of government over an area as br d as an entire coastal zone of a state. 


The Inland Boundary: 


The Grays Harbor Planning Area was established on the landward 
Side by a line where Clear existing state and Federal jurisdiction 


did not include upland areas much further than the 200 ft. inland 
dimension from mean high waters, from the Shoreline Management Act, 

or beyond the Corps of Engineers 404 permit Jurisdiction. The 

entire watershed of the estuary was considered to be too broad an 

area to realistically plan for, when the major conflicts were taking 
Place at the water's edge or in adjacent shorelands of the harbor. The 
size of the Task Force and the number of issues to be resolved also 

had to be kept to a manageable size if the Process was to succeed, 


The Friends of the Earth have criticized the limited boundary of the 
Planning area and the lack of attention to upland problems of Jand 
use that adversely affect the quality of the estaury. These may be 
valid concerns, in a technical sense, and may need to be addressed in 
subsequent planning activity. However, it was not within the jurisdiction 


OCZ2M should 
closely monitor the "second tier" management activities of the state's 
CZM program to assure that, if these management problems do exist, the 
Program adequately addresses them in subsequent planning. 


How the Planning Process Relates to NEPA: 


There may be inherent similarities between the Grays Harbor Planning 
Pro 


If so, when should the NEPA statement be prepared? 
During plan Preparation, while alternatives are considered? At the time 
of the completion of the Draft Plan? When the state's CZM program fs 
amended or refined to modify the local Shoreline Master Program? Or, 
only when individual applications are received by the Corps of Engineers 
or other agencies ‘on Specific projects carried Out consistent with the 
plan? 


IT 


The Corps of Engineers and the resource agencies are initially 
resistent to preparing a "programmatic" EIS on the draft plan, 
claiming that they have no formal action that would trigger such 

a process. To date, both the Washington Department of Ecology 

and the Office of Coastal Zone Management are undecided on the issues 
of whether a NEPA EIS will be required, when it would be done, 

and what significant Federal action" would trigger its preparation. 
These decisions could establish precedents for future amendments 

to state CZM programs related to routine amendments to local 

coastal zone management programs or to the implementation of 
geographic areas of particular concern established in state programs. 


The relationships between the planning and NEPA processes also 

need to be explored in depth before proposing the Grays Harbor 
process in other areas where Federal endorsement will be sought. 

If the end result of the conflict resolution process depends upon 
reaching concensus among public decision makers over specific planning 
issues, how can the spirit of the NEPA process, which does not 
foreclose options until after full public review of the impacts of 
alternatives, be maintained? For example: If the key to getting 
agreement on the Grays Harbor plan was the trade-off decision on the 
Bowerman Field fill site, can other alternatives for this decision 

be excluded during the NEPA review process on the plan? How flexible 
is the final decision on this particular issue, when the public and 
the environmental interest groups have not had the full opportunity 
to review the impacts of this decision? 


These questions should be explored immediately with regard to the 
Grays Harbor Draft Plan, and in further detail with regard to the 
planning process before the Grays Harbor "model" is promoted in 
other applications in the state, or other states. 


Summary : 


The Grays Harbor estuary management planning process has the potential 
for significantly advancing the art of coastal zone management to overcome 


several of the following criticisms frequently heard in interviews with 
those affected by the programs: 


o CZM programs tend to be only “negative” and only apply 
additional layers of government to prevent things from 
happening in the coastal zone. They do not provide anything 
positive in terms of sorting out existing governmental 
regulations and permit procedures. 


© programs are not specific enough to provide policy guidance 
for basing Federal agency or private, state and local develop- 
ment decisions. : 


© programs do not provide the level of predictability necessary 
to base major long range investment decisions. 


© programs are too conservation oriented, and do not provide 


for a "balancing" of development interests for the overall] 
public welfare. sat 


o Federal consistency is limited to Preventing Federal agency actions 
that are inconsistent with CZM programs, but do not encourage 


or require affirmative actions by the Federal government to carry 
Out such programs. 


Regardless of the merits of these criticisms of CZM programs, the 


Grays Harbor process, if successful, could accomplish what the critics 
think is needed in coastal zone management, 


The process could become a prototy 
encouragement in other coastal conflict situations, perhaps through 
amendments to the CZMA to provide for affirmative Federal] consistency 
tied to such a process, and additional financial assistance. 


‘pe which deserves greater Federal 
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The Grays Harbor Estuary Management Plan: 
Planning to Resolve Coastal Conflicts 


Coastal resources serve many natural and economic functions. 
Federal, state, and local agencies are involved in both resource 
protection and economic development along the coasts. Their missions. 
not surprisingly, frequently overlap and conflict, frustrating 
sensible conservation or delaying desirable investment and driving 
up its cost. The federal Coastal Zone Management Act seeks, in 
part, to coordinate these overlapping programs, to reduce delay, 
and to oo e- the objectives of coastal resource use more 
expeditiously. One way to move toward these goals is to engage 
in planning programs to identify coastal resources and clarify 
regulatory controls over them before significant development is 
Proposed. One widely publicized effort to plan in this way is 


Occurring at Grays Harbor. 


The Setting 


Grays Harbor, 62,000 acres of water, tidal marsh, and partially 

developed shoreline on the Washington State coast 40 miles north 

of the Columbia River, is one of the handful of major coastal bays 
and estuaries along the Pacific Ocean from Alaska to San Francisco. 
Protecting the bay are two fingers of land on which fishing and 
resort towns, Ocean Shores and Westport, are located; threading 
between them is a shipping channel leading from the ocean inland 
past the cities of Aberdeen and Hoquiam, heavily industrialized 


ports with major wood-products factories. For Grays Harbor is not 
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just an important marine resource rich in fish and bird 
species; it also serves as Washington's major port with direct 


ocean accesS. 


The conflict of economic expansion and natural resource 
protection in the harbor has been long and intense. Maintenance 
eeeautne for navigation and the filling of marshes for industrial 
sites altered 3,850 acres of intertidal habitat between 1940 and 
1975. The Port of Grays Harbor, eager to diversify the economy to 
reduce unemployment and soften the effects of the area's dependence 
on the cyclical forest products industry, controlled 2,200 acres 
of wetlands it was willing to develop. Under existing shoreline 
plans, that land was zoned “conservancy,” a designation requiring 


more rigourous review of development proposals than would be needed 


in "urban" areas, but which did not rule development out completely. 


In early 1975, the Port applied for a permit to fill 45 
acres, 39 of them wetlands, as the site for a proposed Kaiser 
Steel Corporation offshore oil drilling platform assembly yard. 
For the communities, 


the project seemed ideal, introducing a new 


industry. But to state and federal environmental regulators it 
was the last straw, another in a seemingly unending, uncoordinated 


series of attacks on the estuary. 


The heated dispute came to involve United States Senator Henry 
Jackson, who suggested that the Port get its permit after normal 
review procedures, but no more filling be approved until a plan 


was created for the whole area. So, in late 1975, the Grays Harbor 


“regular jurisdiction over the harbor. * 


Regional Planning Commission set up an Estuary Planning Task 
Force, consisting of representatives of the Port, all nearby 


municipalities, and the eight state and federal agencies with 

In August 1976, the Port 
got its permit and quickly filled the site, but Kaiser, citing 
changed market conditions, let lapse its option to build a 


facility there. 


Several other existing management and planning activities 


affected the harbor area. Under Washington's Shoreline Manage- 
ment Act of 1971, the planning commission and local government 
had drawn up, and the state Department of Ecology had approved, 
“shoreline master plans.” But these did not provide either 
resource agencies or the Port and local governments with the 
detailed guidance they sought in making development decisions. 
The same act designated Grays Harbor a “shoreline of statewide 
significance." The state Coastal Zone Management Program, which 
in June 1976 became the first state program approved for section 
306 federal support, recognized the estuary as “an area of special 
concern." Following that designation and the filling of the 
Port's Kaiser site, federal coastal zone funds were provided to 


the planning commission to support the work of the task force. 


The state departments of Natural Resources, Ecology, 
Fisheries, and Game; and the Corps of Engineers, 
Environmental Protection Agency, Fish and Wildlife 
Service, and National Marine Fisheries Service. 
Although the siting of airports in the planning 

area has come to be a significant issue, the Federal 
Aviation Administration was not on the task force. 


iy 
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“upland boundaries of various agencies’ jurisdictions. 


The Planning Process 


Participants in the planning process agreed that "the 
overall goal of the Grays Harbor Estuary Management Plan is the 
management of the estuary for multiple use." Recognizing that 
industrial development and resource protection had conflicted in 
the past and would continue to do so, participants ‘hoped that 
the plan would make the outcome of proposed uses "predictable." 
"Once endorsed by each agency,” a community information bulletin 
said, "it is a plan that a local city or the Port or an individual 
property owner can use to accurately determine whether or not a 
use or activity would receive approvals by the various reviewing 


agencies." 


The task force began work by hiring consultants who spent 
six months, into the spring of 1977, gathering information for 
an estuary data base. The planning region included an area, 
much smaller than the whole estuary watershed, determined by the 
The area 
typically extended inland no more than 200 feet from mean high 
water, or the limit of the area covered by the Shoreline Management 
Act or the 404 permit program administered by the cbt pet While 
confining the planning area along jurisdictional lines this way 
made practical sense -- with a larger area, a greater number of 
agencies would have been involved, making it less likely that 


a plan for the intensely controversial estuarine shore could be 


evolved -- environmental groups, which were not made members of 


the task force, felt it was slighting natural resource planning. 
The data were used to distinguish eight planning areas based on 
land ownership, political jurisdictions, existing uses, possible 


or existing use conflicts, and physical boundaries or features. 


The resource information was then used in six one- or two- 
day task force workshops over a sixteen-month period to draw up a 
draft plan. The Port and municipalities opposed the unpredic~— 
tability and delay involved in presenting development proposals 
case-by-case. State and federal resource agency representatives 
(whose power came from their legal authority to review development 
proposals and issue permits) were determined to stop the piecemeal 


destruction of the estuary. 


As negotiation began, the parties to it approached the 
problem in entirely different ways. One observer reports a 
biologist's reaction to the attitudes of the development agencies: 
"The first thing they say, not just in Grays Harbor but all over, 
is "how much development does it take to have an impact?*” It‘s 
as if I said to you, 'O.K., I'm going to start chopping off your 
fingers one by one. How many do I have to chop off before you 


become unfunctional?'"** 


The initial suggestions for compromise reflected these 
differing interests. Some suggested that Willapa Bay, between 
Grays Harbor and the Columbia River, be kept pristine while Grays 


nT 


* Daniel Jack Chasan, “Compromise at Grays Harbor," 
Pacific Search, February 1978, p. 10. 
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Harbor was developed intensively. Resource managers, citing 
the value of Grays Harbor resources, demurred. Well then, 
why not develop ithe northern shore, and leave the southern 
shore alone? Because the northern shore is more productive 


biologically. The same argument arose when it was suggested 


that the industrial eastern end be developed completely. 


The Port of Grays Harbor shocked federal agency represen= 
tatives by proposing to fill all 2,200 acres of its land along 
the northern shore of Grays Harbor. Reducing the filling to 500 
acres was more immediately palatable to resource managers who 


were used to considering the negative effects of filling fractions 


of an acre. 


Ultimately, early in 1978 the negotiating process brought 
forth a draft plan. It established eight land and water use 
classifications (natural, conservancy natural, conservancy managed, 
rural agriculture, rural low intensity, urban residential, urban 
mixed, and urban development), twice the number present in the 
earlier shoreline master plan. Each of 44 management units in the 
estuary would be assigned to one of the zones or classifications, 
and tentatively associated with a set of standard uses permitted 
outright or after conditional review of proposed projects. 
Associated with each area was a statement of management goals 
and, where needed, of special conditionse The plan would guide 


the harbor's development for 50 years, with annual and five-year 


reviews, and an amending procedure. 


The major compromise involved the Port's 2,200 acres. The 
Port could develop 500 acres over 50 years, in an area previously 
affected by uncontained disposal of dredge spoils, although half 
of the land could not be filled until need for it was demonstrated 
and detailed plans for the first 250 acres were reviewed by the 
relevant agencies. The first 250 acres could be filled at once 
and the plan found "a strict requirement for water dependent uses” 
there “inappropriate."* The second 250 acres could be filled when 
the Port had no more than 100 acres of nearby unutilized lands; 
the availability of unused sites elsewhere in the harbor would no! 
cancel this condition. The remaining 1,700 acres would be trans-= 
ferred to a state resource agency for 50 years for management, 
on terms negotiated by the agency and the Port. While plan 
adoption would contradict the earlier “conservancy” classification 
for the Port's land, the plan would protect other areas in the 
estuary that were previously designated for "urban" (development) 
use. Elsewhere in the harbor, filling of submerged lands would 
be limited to straightening banks or controlling erosion in alrea: 


developed, less biologically productive areas. 


Implementing the Plan 


While securing agreement on the plan represented a genuine 


accomplishment, getting it adopted and implemented is proving to 


Environmental groups, which oppose the filling, object 

to the plan's acceptance of “water related” rather than 
"water-dependent" uses as the development standard. They 
emphasize the magnitude of the proposed fill; the planners 
emphasize that less than one: percent of the estuary would 
be filled overall. 
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be even more difficult. The task force and the planning com- 
mission are advisory bodies only; for the plan to become a func- 
tioning reality, local governments must incorporate it into their 
shoreline plans, and the participating federal agencies have to 
make it part of their policies for permit review. But during 
public review sessions, according to Patrick L. Dugan, the planning 
commission's executive director, “serious questions were raised 
regarding the legal ability of some federal agencies to make 

any sort of policy commitment to a plan of this nature. Since 

a uniform policy commitment by all state, federal, and local 
management agencies to future use of the estuary was perhaps 

the most important objective of our planning process, this 


question goes to the very heart of the plan.” 


OC2M decided that an environmental impact statement had 

to be filed since the Grays Harbor plan represents a significant 
amendment to the state coastal plan. The EIS will provide a forum 
for examining the alternative actions considered in drawing up 

the plan. For the proposed filling, alternatives included locating 
water-related industrial uses on Washington's ocean coast instead 
of in Grays Harbor. Alternative uses of individual filled sites 
will not be considered in the EIS, however, since filling would 
occur, according to the plan, before the proposed uses of filled 


sites were known. 


The plan's success in making permits more "predictable" 


required the granting agencies to agree to bind themselves on 


the relevance of certain factors to their permit reviews. 
Yet some of those factors, such as conditions for section 
404 permits, were and are subject to change as new regulations 


are written. 


Grant Dehart, of OCZM, wrote early in 1979 that some 
participants were becoming disenchanted since the plan, which 
they had hoped would be in effect, was still only in the form 
of a discussion draft. “With some of the most controversial 
issues yet to be resolved," he said, "some agencies have 
begun to question whether such a process actually saves 


time. *® 


The conditions that made writing the plan possible have 
raised unresolved procedural and substantive questions. Was 
it proper to convene a plan formulation task force that did 
not include representatives of public interest and private 
development groups? Environmentalists feel strongly that it 
was note Should wetlands be filled for non-water dependent 
uses ancillary to port functions? Again, environmentalists 


think note 


So, while the Grays Harbor effort showed that agencies 
with different constituencies and mandates -=— economic development 
as opposed to resource protection -= could cooperate in drafting 
a framework for future action, it is not yet a proved model 


of successful planning to resolve coastal issues. 
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“The lasting benefits that society derives from [wetlands] 
often far exceed the immediate advantage their owners 
might get from draining or filling them. Their destruction 
shifts economic and environmental costs to other citizens— 
often in other states—who have had no voice in the 


decision to alter them.” 


—The President's Message to the Congress, May 23, 1977 


COMPROMISE 
AT GRAYS HARBOR 


DANIEL JACK CHASAN 


Brown mud slopes up gradually from the 
salt water's edge, Above the brown, the slope 
is coated by a growth ol mossy green. 
Beyond that, an expanse of tall yellowish 
grass ripples in the wind, Not far from this 
patch of marsh, on the northern shore of 
Grays Harbor, stand the pipes and stacks 
and rusting metal buildings of a huge pulp 
mill. Logs float in booms along the 
shoreline, lic in great heaps on the land, Lift 


trucks pile them on the aging freighter 
Seizan Moru for shipment to Japan. The 
foul smell of pulp mill eMuent rises from 
se(tiing ponds. Nearby, the port-and- 
logging cities of Aberdeen and Hoquiam 
crowd down to the water's edge. In the 
distance, a great cloud of smoke rises froma 
slash burn in the eastward hills. 

At first glance, it seems inevitable that 
sooner or later, the port facilities and 


7 legant tufied bairgrasa, 
Left: at the mouth of the Willapa River kn southwest Washington, the eleg 
Deschampsie coespltosa, grows in the transition zone between salt marsh and uplands, Photo by 


Peter B. Taylor 


Below: where salt and frech water Intermix In estuartes such as thh, they provide a rich mixture of 
nutrients that are the bas of the food chain for fish, wildlife, and people. Photo courtesy Washington 


Came Dept. 


re ee ee 


industry will spread’ out over the marsh. 
Dredges will deposit their spoils along the 
shore, Bulldozers will Matien out the fill. 
Pavement will be laid, buildings erected, and 
an otherwise-worthless patch of land 
brought into the local economic system 

Not long ago, that transformation 
probably would have been inevitable. It is 
nol inevitable now, largely because there are 
people in government agencies who do not 
consider the land worthless and will fight 
tooth and nail to prevent the wholesale 
filling in of this or any other estuary, In 
Grays Harbor, they've been fighting for 
some time, q 

Estuaries—enclosed arms of the sea in 
which salt water meets and mixes with 
fresh—are valued by biologists for the great 
quantity and diversity of life that feeds in the’ 
shallow waters and adjacent marsh. Phrases 
like “web of life” are often used to describe 
the complex ecosystems that flourish among 
the eelgrass and pickleweed and bulrushes 
and sedge, and the biological productivity of 
such areas is often compared favorably with 
the productivity of land given over to human 
agriculture. That field of yellow-preen grass 
rippling in the wind produces more living 
matler per acre than anything human beings 
krow except a field of sugar cane. It dics 
down completely every year, decomposes, 
and ultimately nourishes everything in the 
food chain, from the brown diatoms and 
green algae on the mud to salmon, stecthead, , 
and occasional whales in the water, and the 
ducks, herons, and other waterfowl in the 

ir, 

Grays Harbor, which covers some 55,000 
acres on the Washington coast, is connected 
to the Pacific by a narrow channel that 
separates the spits of land on which stand the 
resort towns of Westport and Ocean Shores, 
Fresh water flows into it from the Chehalis, 
Hoquiam, and Humptulips rivers. It 
supports more than 50 species of fish, 
including salmon and steefhead spawned in 
the rivers, large populations of oysters, 
clams, and crabs, and 325 species of birds, 
one-third of wl the species found in 
Washington State. - 

A Western estuary the size of Grays 
Harbor “is such m rare thing.” Nancy 
Thomas, president of the Washington 
Environmental Council, has remarked. “If 


you look down the Pacific coast from | 


Washington, after Grays Harbor. and 
Willapa Bay you have to go down to Coos 
Ray and San Francisco before you find 
another major estuary of this size. Youdon't 
mess around with it until you know what the 
impact will be.” 

Actually, people have been messing 
around with Grays Harbor since the 
beginning of this century. Aberdeen, 
Hoquiam, and the Chehalis River towns of 
Cosmopolis and Montesano have been 
exporting wood products ever since then, 
and the shipping channel has been dredged 
repeatedly. Spoils from the dredging have 
been deposited in marshy areas, and 
portions of the shoreline have become the 


February 1978 


habitat not of wildlife but of human 
commerce and industry. “Between 1940 and 
1975, dredgings were dumped on about 
3,850 acres of intertidal areas,” game 
biologist David Mudd has written in 
Washington Wildlife. "We don’t know how 
much eelgrass and salt marsh was Jost, but 
1950 acrial photos show eelprass and sah 
marshes where upland areas now exis.” 
The filling of Grays Harbor according to 
the dictates of economics and convenience 


Biologists value estuaries for 
the profusion of wildlife 
they support. But portions 
of the Grays Harbor 
shoreline now support 


conimerce and industry, not 
wildlife. 


did not stop with the passage in the 1970s of 
the federal Water Pollution Control and 
Coastal Zone Manapement Acts, the 
resurrection of the federal Rivers and 
Harbors Act of 1899, or the passage of the 
state Shorelines Management Act, but its 
progress became much less swift and sure. 
Federal and state agencies that were 
committed more to the preservation of the 


natural environment than to industrial 
Progress gained both the power and the 
willingness to hold up permit applications 
indefinitely, and they began to use that 
power. Boise Cascade had an application for 
waterfront filling held up for two years. 


‘Finally, the company announced that if its 


application wasn't approved within two 
weeks, it would abandon its expansion 
plans. The Port of Grays Harbor and the 
nearby municipalities, conscious of the 
area's high unemployment and its limited 
attractiveness 10 industries not dependent 
on logs, were caper to have Boise Cascade go 
ahead. Pressure was applied, and the permit 
was granted—with the understanding, 
however, that Boise Cascade's would be the 
last. major permit granted before all 
interested parties had developed an overall 
plan for the estuary, 

Things didn’ work out that way. It wasn 
Jong, in fact, before a much more ambitious 
and much more intrusive filling project was 
on the drawing boards: the Kaiser Steel 
Company wanted to fill 45 acres, including 
39 acres of wetlands, to create a site for the 
assembly of offshore drilling platforms. The 
Port was delighted. The Grays Harbor area 
depends heavily on the forest products 
industry, with its wild swings in 
employment. Here was a chance to get an 
entirely new kind of industry. 

The “resource agencies” (those state and 
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GRAYS HARBOR 


federal units responsible for protecting 
natural resources) opposed the fill. But local 
officials wanted it very badly, and besides, 
the manufacture of drilling platforms 
seemed to further the national policy of 
developing domestic energy resources, A lot 


“of political pressure was brought to bear, « 


Finally, Senator Henry Jackson's office got 
into the act. The Kaiser project should go 
ahead, Jackson's representative said, but the 
practice of fighting over every permit 
application that came down the pike had to 
stop; after the Kaiser permit was approved, 
all the contending parties had better work 
out a plan for the estuary. (The filling was 
done right away, but at this writing, 
ironically, a poor market for dniling 
platforms has kept Kaiser from building 
an\thing on the fill.) 

This time, something happened. At-the 
end of 1975, the Grays Harbor Regional 
Planning Commission set up an Estuary 
Planning Task Force, which included 
representatives from the Port of Grays 
Harbor, all the nearby municipalities, and 
the eight state and federal apencies that had 
some form of jurisdiction in the estuary, The 
first step was hiring the Salem, Oregon 
consulting firm of Montagne-Bierly 
Associates to coordinate the planning 
process. (In the carly 1970s, as an Oregon 
state official, Roland Montagne had 
presided over the creation of a successful 
management plan for the lower Willamette 
Valley.) Montagne’s: first move was to 
assemble a technical committee to compile 
the necessary information. Then, in 
February, 1977, the Estuary Planning Task 
Force began to work out a plan. 

The Task Force was a wildly disparate 
group, united only by a common 
dissatisfaction with the way things were 
going and a common apprehensiveness 
about the future. The Port and 


Without an overall plan, 


every development proposal 


meant a new battle. .: 


’ 


municipalities did not like the delays and- 


uncertainty of the permit process; the 
resource agencies did not like the piecemeal 
nibbling away at the estuary, Without an 
overall planto which all parties agreed, there 
was little chance that the situation would 
improve from either point of view, 

To begin with, the factions were poles 
apart The Port, which wanted to preserve 
Grays Harbor’s position as the only deep- 
water port on the Washington coast and 


realized that a lot of space was one of its, 


chief assets, wanted [reedom to develop all 
of the 2200 acres it owned along the harbor’s 
northern thore, The municipalities, which 
favoied development, were jealous of their 
neal jurisdiction and resented any meddling 
by outside agencies. And the meddlert, the 


hl {uh a 


people from the resource agencies, were 
determined to stick to their guns and 
approve filling only on a case-by-case basis, 

They felt that any loss of wildlife habitat 
in the estuary was significant. 


“The first thing they tay,” one biologist 


observed, “not just in Grays Harbor but all 
over, is *how much development does it take. 
to have an impact? It's as if I said to you, 
‘O.K., I'm going to start chopping olf your 
fingers one by one. How many do | have to 
chop off before you become unfunctionalT™ 
The resource people and outside 
observers from the environmental 
movement would have been happy to see 
dredging and filling in Grays Harbor stop 
completely. Liz Greenhagen, a vocal Ocean 
Shores resident who has followed the 
planning process from the beginning—she 
refers to herself as the “token 
environmentalist™ in the cast of characters— 
says that has never been realistic. “You can 
come down from someplace else,” she says, 
“and say, ‘wouldn't it be nice to save a whole 
estuary,” but you can't really do that. Living 
pied ba se hy eth Maa il ae z 
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our economy’ Rites on it.” You can, | 
however, try to “show the port and great 
planning authority that the estuary is good. 
for something besides dredging and filling.” 
When the various interested parties sat 
down together, approaches to planning 
differed sharply. Local officials were more 
interested in specifie development 
projects—a Thunderbird Motel turned out 
to be a big one—lJess interested in the 


‘generalities of planning, and much less at 


home with the maps and charts and 


‘technical data with which the plan was being 


forged, Resource people, partly because of 
their backgrounds, focused more intensely 


‘on technical details, realizing the need, for 


example, to figure out exactly what 
marshland is, and to determine where it 


_ begins and ends. Whatever the reasons, it 


‘ 
Gordon Davis of the firm'of Wilsey and 
Ham, who actually ran the meetings) steered 
the group away from the touchier subjects, 
And within the sessions, there was some 
pressure to avoid conflict by simply 
abandoning certain areas to development. 
The resource people resisted. Why not just 
keep Willapa Bay largely unspoiled and 
* develop Grays Harbor intensively? Because 
Grays Harbor was valuable in and of itself, 
and habitat lost there would not be replaced, 
Why not preserve the south shore of the 
Harbor, which now, except for pilings and 
log booms, presents a largely unbroken line 
of marsh and alders, and develop the north? 
Because the north side is more productive, 
and again, habitat lost is habitat lost. Why 


- not forget about the largely developed area 


‘around the eastern end of the Harbor, most 


of which was already zoned commercial and 
industrial, and preserve portions closer to 
the ocean? Recause with a higher percentage 
of fresh water and with finer sediment, the 
eastern end was more productive. And so 
on. 

The touchiest area of all was the one 


“behind the airport, Bowerman Field, on the 


became clearthatthe participants werenNall  * 


on the same wave length. Late in the 
planning process, after hours of heated 
argument over developing the part of the 
northern shore (on which the Kaiser fill 
already jutted into the water like a huge, rip- 
rapped parking lot), ome local mayor 
consulted a map and concluded that the area 
wat, and was scheduled to remain, all but 
‘totally natural 

This group, as edgily self-conscious as a 
convention of lions and lambs, was 
supposed to come up with a detailed plan for 
the whole Grays Harbor estuary, Observers 
have compared their proceedings to difficuh 
labor-management negotiations, Certainty, 
the more intense sessions fit that description. 
At first the consultants (Montagne and 


northern side of the main channel. When 
ene areca came onto the agenda, the meeting 
lasted far into the night and resumed the 
next morning. One side would caucus, then 
come in and presenta propoul. The other 
side would then caucus, and come back with 
a counter- proposal. 

The area “is the subject of quite a battle 
between the Port of Grays Harbor and 
environmentalists,” Zhe Aherdeen H’'orld 
reported. “The Port wants to fill the land — 
three square miles of it if possible—with 
dredge material and Jease it to heavy 


industry, while representatives of state and” 


federal agencies have indicated that they 
would like the expanse of grassy marshland 
preserved....When [Hank] Soike [general 
manager of the Port] indicated the Port's 
wishes by sweeping his hand across anacrial 
photograph of the area....a couple of the 
resource apency representatives gasped 
indipnantly....[Stan}] Lattin [planning 
director of the Port] then directed the 
group's attention to a large map, where the 
Port's version of an adequate industrial site 
was blocked out in purple... .- 3 

“ "No way would we allow fitting of that 


_ entire purple area,” said Ron Lee of the 


Environmental Protection MEency: “It's just 
too expansive.” ~ 

“That's more fill than I think “<i look at 
nationwide in five years,’ [Chuck] Walters 
[of the National Marine Fishenes Service) 
added. ‘This kind of a chunk is Jike giving 
you several gold mines. J just can see it.’ 

“Soike then offered to cut the Port's 


proposal by two-thirds, but when the 


resource representatives received no 


assurance that the Bowerman Field site is. 
the only major filling okie ae task force © 


stalemated.. 
“Said Walters: ‘I just ae a week 
testifying against a sixth-of-an-acre fill, and 


now IT haw a 500-acre fill proposal. 1 don't: 


Pacific Search 


know how that's poing to go over...” ” 
Eventually, the two sides worked out a 
compromise: the Port would limit its 
expansion plans to $00 acres over the next $0 
years, The resource apencies would resign 
themselves to the development of those 500 
acres. Both sides had made significant 
philosophical concessions. The Port was 


The compromise could set 
a national precedent for 
settling wetland disputes. 


renouncing for $0 years the right to do asit 
pleased with land it owned, The resource 
agencies were renouncing the right to 
protect the development of 500 acres of the 
most preciously productive habitat on earth. 
For people used to haggling over sixths of an 
acre, the idea was stappering. . 

“The Fish and Wildlife Service basically 
got the short end of the compromise,” 
suggests Dale Jones, Northwest 
representative of Friends of the Earth. “The 
Fish and Wildlife Service tries—the people 


who worked on this should get a pay raise—- 


but politically, they just dont have the 
muscle to cope.” Another observer sugpests, 
though, that “the resource agencies have 
been viewed as kind of poor boys, and they 
like that image, but don’t kid yourself—they 
pull a Jot of power out of Washington, D.C. 
I don’ think they got the short end of the 
stick in Grays Harbor, J think they got a 
preity good compromise.” Certainly, the 
municipal officials —who must live with 
their constituents, as well as the plan—feht 
that they had given up a great deal, too. 
In fact, a good many of the people 
involved probably felt like those described 
by the wise old attorney who noted thatina 
“good settlement” both sides always po away 


from the table “a litth sick to their 
stomachs,” : 
By now, the whole estuary has been 


divided into planning areas, and detailed 
specifications agreed. on for the amounts and 
kinds of development that can take place in 
each of them. All the participants have 
approved the plan. Now, if it is to be more 
than an abstract declaration of intent, it 
must be nearpetaied into local zoning 
codes. . 

A lot of people far from Grays Harbor are 
watching closely to see just exactly what it 
doet become. Because Washington was the 
first state to gain federal approval for its 
Coastal Zone Management Act, the 
planning done in Grays Harbor with Coastal 
Zone Management moncy is viewed as a 
possible precedent. “We think this has 
national significance,” says Hank Soike, 
manager of the Port of Grays Harbor, and 
Montagne says the plan marks “the first time 
something like this has been done on this 
grand a scale.” 

And because—with President Carter's 
executive order of May 1977—saving 
wrtlands has become a national policy, ports 
all over the country are more than casually 


Pacific Search 


interested in how conflicts betwren wetlands 


.and port development are worked out. The 


Northwest offers a couple of interesting 
examples in addition to Grays Harbor. In 
the port of Everett, Washington, a conflict 
between preservation and development is 
being worked out through mediation. In 
Oregon, a state law now says that before any 


“part of an estuary can be developed, the 


development must be formally judged to be 
in the public interest. If it is judged in the 
public interest, then any loss of estuary 


_ habitat must somehow be “mitigated.” At 


Coos Bay, when the airport expanded out 
into the estuary, the Joss of habitat was 
mitigated by returning an equal portion of 
the bay, enclosed behind old dikes, to its 
natural state, 

Ultimately, the people who have grown 
concerned about the Grays Harbor estuary 
believe that the essential job is not planning, 
but education: the public must be taught the 
value of estuaries in general. An 
understanding of the processes that go on 
there is crucial, because no one is poing to 
make an effort to save marshes or eelgrass 
beds for themselves. “One of the problems 
we have with estuanes,” says Dale Jones, 
“especially the Washington estuaries, is that 
they don't have the beauty of a Mount 
Rainier.” Bob Bowker, a Fish and Wildlife 
Service biologist who served on the Estuary 
Planning Task Force, sugpests that people 
must karn “to tie the habitat to the 
criters"—that ts, to realire that the 
profusion of fish and animals that they value 
cant exist without the marsh and grasry 
water that they don't value. 

In the Grays Harbor area, commercial 
_fishing, sport fishing, and tourism all depend 
“on the salmon and steelhead that pass 
through and spend varying Jengths of time in 
the estuary. If you ask a state Game 


, Department biologist why one should even, 


try to save areas rear the huge Rayonier 
pulp mill, for example, he may reply that all 
the anadromous fish that spawn up the 
Chehalis and its tributaries must pass by that 
point. The mouth of the Chehalis is already 
heavily developed. Steelhead planted 
upriver by the state return at arate of 5%. 
Farther west, in the largely undeveloped 
Humptulips, the rate of return is 5%. 

So far, there has been no outpouring of 
sentiment in favor of saving the estuary for 
the fish. But Stan Lattin suggests that the 
planning process has educated many of the 
participants and various other local civic 
leaders, if not the public at large, to the fact 
that the issue is not simply one of saving 
worthless mudfats. By now, he says, when 
those people look at the estuary, “they know 
that something's going on there.” That 
alone, he believes, is enough to justify the 
time and effort spent on planning. 
Greenhagen almost agrees. “I'm interested 
in reaching more people,” she says. “It's 
bigger than just Grays Harbor.” ix» 
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NG THE REGULATORY ENVIRONMENT such as Coastal Zone Management which was intended to resolve these 
IMPROVI 


BY MEANS OF COOPERATIVE ADVANCED goal conflicts. 
DECISION igeelee chee whet HARBOR Even though the Grays Harbor area had previously prepared, and the 


Washington Department of Ecology had approved the Grays Harbor Shoreline 
Master Program, it did not resolve the conflicts between the local povern- 


ments, the Port, and the State and Federal resource agencies over major 


BY PATRICK DUGAN development proposals in the Harbor. On the one hand, the resource 


agencies claimed that the earlier plan was done without adequate resource 


information, that the plan was too general to be used for permit decisions, 
and that they had not been adequately involved in its preparation. On 
The Grays Harbor Estuary Management Program is an .innovative and 


the other hand, the Port and some local governments found the earlier plan 
complex process intended to simplify and expedite the management of 


to be too restrictive When literally interpreted, precluding further 
the estuarine system by means of cooperative advance decision making 


i growth in an area where industrial growth is confined to a narrow space 
by all affected agencies at all levels of government. By melding the 


between the hill slopes and the water, and where periodic dredging of the 


h 
diverse interests of local government and the Port authority with the Harbor channel requires disposal of dredged materials. 


Conflicts over 


tal 
management objectives of State and Federal agencies, its pundasien several Port developments and other developments in the City of Aberdeen 


d n 
purpose is to balance the competing and often conflicting demands o reached a climax with an application by the Port for a permit to develop 


hil 
the estuary. It seeks to provide for the basic economic Te a oe a site on which to assemble offshore drilling platforms. 


ected 
conserving the long term productivity of the estuary. ee hd The confrontations over these projects frustrated the interests of 


b 
that if fundamental management issues can be resolved in advance by all parties in the decision Brocesn, 


The Port's development plans were 
stymied by State and Federal agency objections to permits applications, 
Local Government decisions were overturned by State 


means of a cooperative and comprehensive process, future decision 

dict= ; 
making on individual permit proposals would be expedited in a pre ssinttans 
blocking development plans in areas designated “urban" in the state 


approved Shoreline Master Program. 


able fashion. In other words, if successful, the program should both 


Lt 
simplify a highly complex regulatory system and improve the quality State and Federal resource agencies 


ss has 
of the decisions that the regulatory system makes. While the. Proce were subject to intense political pressure from elected officials at 


not been completed, it has demonstrated that the operation of such all levels of government over specific permits and from environmental 


a process by itself canimprove the regulatory environment and piste: interest groups trying to stop further filling of the estuary. 


Con- 


highly complex issues can be effectively resolved by means of coop- gressional office support, especially Senator Jackson, was being taxed 


eration. by repeated pleas from constituents and agencies on each project. In 

1 general, all were being frustrated by their inability to predict the out- 
Background 

P t of a long history come of the various public decisions that were being made. Senator Jackson's 
Management Program grew ou ; 

ee teatertadg — i : fa <f between various Federal and office insisted that all parties get together and resolve these issues in 
of acrimonious and hostile relations > 4 ; ; 
State agencies and local governments. These relationships grew out of more comprehensive and rational manner s ultimately led to the 
he ind dent mandates to each one of those agencies at every level Pish and Wildlife Sevice conditioning a permit approval to require 
the independen : ; 
of government to protect particular environmental resources or achieve * estuary management plan so the subsequent incremental effects 
particular economic development goals. Very little coordination of of individual permits could be evaluated. Such incremental effects 


, 9 
those policies and programs was occurring, in spite of various programs Pan pore teteervs Gee) PEARSE iL ONCE TDS pak ala alba thie 
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occurring under the existing permit system. 
This requirement resulted in securing a Coastal Zone Management grant, 
which was recognized as a vehicle appropriate for resolving management 
issues, and the Grays Harbor Regional Planning Commission (an association 
of local governments) was selected as the sponsor of the planning process. 
Grays Harbor Regional Planning Commission then formed a Task Force of five 
cities, one county, one port district, four State agencies and four Federal 
agencies. The purpose of the Task Force was to get all agencies into the 
same “room” to see if there was some way that all their independent 
mandates could be reconciled into a cohesive policy upon which the public 
could rely. This process would consider, in a long range and comprehen- 
sive manner, what is needed to protect the natural productive capacity 
of the ecological system, and what would be needed for the system to 
perform its economic functions; along with many other roles the estuary 
plays. . This approach, then, would result in a “plan” which would 
address the many competing demands on the estuary in the form of polieifes 
and use designations. While it was understood that such a plan could not 
replace the existing permit authorities, it was expected that it would 
guide decision making under those authorities in much the same way that 
city comprehensive plans guide zoning decisions. By addressing long 
term issues, needs and impacts, this approach could correct the de- 


ficiencies in the present system. 


The Planning Process 


With the financial support of the Office of Coastal Zone Management 
through the Department of Ecology the Regional Planning Commission 
hired aconsulting firm to design and carry out a planning process,” The 
planning process involved a two-phased approach; the first phase would 
collect information and analyze the ecological and economic systems in 
order to understand the nature of the myriad of issues and problems that 
must be addressed and resolved. This phase also involved an outreach to 
the public involving as many interest groups and interested individuals 
as could be identified. Individual meetings, and interviews with these 
groups and persons were conducted throughout the process. Thorough press. 
coverage was encouraged and received, 

The analysis phase was followed by a planning phase which first 
identified goals and general policies then progressed down to specific 


issues. The first action in the second phases was to identify the overall 


goal of the management plan. It was decided that the goal of the Task 
Force was to manage the system for multiple use. This rather innocuous 
sounding goal is one of the most significant decisions in the process, 
since it recognized that there is a range of legitimate uses that should 
be accommodated and balanced, and that management cannot only be directed 
toward special purposes. It was at this juncture that the process sub- 
stantially departed ‘from the existing regulatory system with each agency 
developing and administering a management program directed at its own 
special purposes. The recognition that multiple objectives must be 
accommodated drastically compounds the problems associated with a planning 
process. As Richard Babcock observed in "Babcock's Law"; “any bene- 
ficient public policy 1f pursued vigorously will inevitably conflict 
with an equally beneficient policy."? The decision to recognize 
multiple use in an estuarine system inherently recognized the existence 
of more than one legitimate public policy which will be pursued vigorously 
by various interest; and, hence, by Babcock's Lav; result in conflict. 
Such conflict can only be resolved by extensive and complex negotiation. 

The negotiating process took six, one and two day workshops, which 
vere conducted over a 16 month period. Some of the parties entered into 
these workshop sessions with a definite strategy for gaining what they 
needed to obtain in the plan, while others were acting more on the basis 
of general principles that needed to be accommodated. The Federal 
resource agencies were challenged in these workshops (perhaps for the 
first time) to translate their concerns into the standards they would 
use to review permits and to make decisions. Some of the agencies 


clearly did not have standards that could be translated into the terms 
of a plan. 


The Draft Plan 


Early in 1978 this negotiating process brought forth a draft plan. 
It established eight land and water use classifications (natural, con-— 
verancy natural, conservancy managed, rural agriculture, rural low 
intensity, urban residential, urban mixed, and urban development), twice 
the number present in the earlier Shoreline Master Plan. Forty-four (44) 
management units in the estuary would be assigned one of these zones or 
classifications, and each unit was tentatively associated with a set of 


standard uses permitted outright or after conditional 
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review of proposed projects. Associated with each area was a 
Statement of management goals and, where needed, of special conditions, 
The plan would guide the harbor's development for fifty (50) years, with 
annual and five (5) year reviews, and an amending procedure. 

The "balance" of the draft plan was established by increasing 
environmental restrictions in some areas to protect key resources 
that the resource agencies felt were particularly in jeopardy with 
the existing policy, and on the other hand, making commitments to 


assure the local development community that its needs could be met 


‘in the future. 


In specific, the major compromises that were reached in the draft 
plan included: : 

e The Port of Grays Harbor agreed to abandon its plan for the 
development of 2,200 acres of submerged lands along the harbor's north- 
ern shore, for assurances that it could develop five-hundred (500) 
acres between the Bowerman Air Field and the shoreline in Hoquiam 
over the next fifty (50) years. This amount was split in half, so 
that only two-hundred fifty (250) acres would be allowed until the 
need for the additional f111 is demonstrated and the detatled plans - 
for the first (1) segment are subjected to special review by affected 
agencies. Control of the remaining part of the Port's 2,200 acres was 
to be transferred to a designated state resource agency for fifty (50) 
years, to be managed for resource purposes. 

® Much Breater restriction was placed on the development of the 
urban waterfront in order to ensure a viable migratory fish passage. 

e The vast bulk of the estuary would be protected by means of 
increased restrictionna. 


e The amount of area designated as urban would be reduced and the 


amount designated as conservancy increased. 


Basic Issues Raised By The Draft Plan 


While the Task Force was reviewing this draft of the plan, some 
environmental interest groups organized opposition to the plan; EPA was 
considering revisions to Section 404(b)(1) of the Clean Water Act 
that could affect major proposals in the plan; and the Office of Coast- 
al Zone Management togetherwith participating Federal agencies, started 


preparing a Joint Draft Environmental Statement in anticipation of 


formal amendment to Washington's Coastal Zone Management program, 
Those events along with the draft plan began raising several basic 
issues which included: 

e What amount of direct involvement must be given to private 
interest groups in the plan formulation (must these groups be formally 
included in the Task Force itself)? 

® To what extent can a planning process proceed in advance of the 
formal institution of the NEPA process. 

e How can the formal reviews, EIS and various approval processes, 
be coordinated with so many layers of governmental decisions involved, 
(e.g. local plan amendments, State Shoreline Management Act approvals, 


Federal agency approvals, and amendments to the Washington Coastal . 


‘Zone Management program)? 


@ How much can future Federal permit determinations be committed 
in a plan for the sake of predictability? 

@ Whether the 404(b)(1) guidelines requiring consideration of 
alternative development sites can be met generally through such a planning 
process, instead of evaluating specific alternatives for specific uses 
on a case by case basis as in the permit process. 

e Whether making the plan legally or formally binding on part- 
icipating agencies will inhibit their cooperation in future planning 
efforts? 

@ Whether the State designated Shoreline area is an adequate 


planning area for estuary management. 


Resolution of Basic Issues 


During the remainder of the planning and review process each of the 
basic issues and many others were debated at all levels of government. 
The result of these discussions at all levels of governments was 
continued modification of various segments of the plan to accommodate 
how the resolution of these various issues were proceeding. Two part- 
icularly significant types of changes were occurring: 

1. First many changes were being made to permit a clearer 

relationship between Section 404 considerations and 
the plan itself. The basic problem consisted of a 
difficult process of reconciling long range planning 
(which inherently involves some speculation about 


future events and needs) with the requirements of 
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regulations (which mandate that specific tests be met 
before any proposal can be approved). Resolution of 
these types of questions was generally achieved by 
specifying the degree to which the specific 404 tests 
could be met in a longrangeplan. This required careful 
and artful drafting of various plan provisions in order 
to achieve any degree of predictability. 

2. Some environmental interest groups had particular 
problems with the fill proposals in the Bowerman basin 
area. They exerted considerable pressure on various 
participating agencies to reconsider these provisions, 
A particularly significant issue raised by these groups 
was the potential impact that the proposals would have 


on the Peregrine Falcon, -an: endangered species. 


All of this finally lead in late 1980 and early 1981 to two Task 
Force meetings to pin down all of the discussions and negotiations 
that had transpired during the last several years; and to provide ample 
opportunity for environmental interest groups to express their concerns. 
The result of the first meeting was to either resolve most of the out- 
standing issues or to set a specific process in motion to resolve them. 
In addition Office of Coastal Zone Management was specifically directed 
to request an endangered species determination on the plan, especially 
the potential provisions (in two alternatives) regarding the Bowerman 
Field Area. 


The second Task Force meeting then resulted in a parodox; on one 


hand all issues except for the Bowerman area were resolved, but a negative 


determination was made by the Fish and Wildlife Service on the impact of 


both alternatives for the Bowerman area. Consequently the Task Force 
directed that a subcommittee (a Mini-Task Force) be set up to develop 

& new proposal vhich would not result in a negative determination. This 
was accomplished during the summer of 1981. This revised proposal 
received in December 1981 a non-jeopardy endangered species opinion 

from the Fish and Wildlife Service. A new draft plan incorporating 

this proposal is now being prepared and it will be published along with 
an EIS, which is being prepared by office of Coastal Zone Management. 
That EIS will include Memorandum of Understanding Between the State 

of Washington and the participating Federal agencies that established 


the manner in which the plan will be used by each Federal agency. This 
Memorandum of Understanding will in effect provide the commitment 
of the Federal agencies to the plan. The local commitment to the plan 
will be secured by the incorporation its provisions into the Shoreline 
Master Programs of each jurisdiction. 

Although the planning process has not yet provided a final, apreed 
upon plan,the process has already resulted in substantial benefits to 
the area and the agency participants. As noted, the regulatory environment 
prior to the start of the process characterized by very acrimonious and 
hostile relationships. This environment resulted in complex and lengtly 
permit processes involving extensive study, processing and negotiating. 
Not only did this detract from effective decision making, it also was 
extremely costly to all participants. However, the estuary planning 
Process has dramatically altered that environment. The open communication 
and mutal understanding fostered by the process has resulted in much more 
rapid and effective decision making on permits. Potentially complex and 
difficult issues have been successfully resolved: and competing interests 
accommodated on several large projects during the last six years. This 
has more than compensated for the time and effort invested in the planning 


process by all participants, 


NOTES 


1. Over the years the Grays Harbor Process has been studied by many 


people. One particularly insightful analyst has been Grant 
Dehart of the Office of Coastal Zone Management. This section 
and the section on basic issues in this paper has been adapted 
by the author from his work. 


2. The firm of Montagne Blerly, Salem, Oregon; was selected. They 


in turn subcontracted with the firm Wilsey and Ham in Portland 
to assist with some aspects of the process. In the later stages 
of the plan Wilsey andHam assumed full responsibility for the 
project. 


3. Richard F. Babcock, "Regulating Land Development; Some Thoughts 


In the Role of Government,” in Land Use: Tough Choices in Todays 
World, Soil Conservation Society, 1977 Page 35. 
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CHAPTER II 
THE CONCEPTS OF THE GRAYS HARBOR PROCESS 


The Grays Harbor planning process was conceived as an inter- 
governmental planning and management program. This chapter will 
seek to present the views of several participants in the process on 
the purpose and function of such an effort. As such, each of the 
articles in this chapter address conceptually the planning process 
and not the substantive details of the Grays Harbor Estuary Plan 
itself contains. It is the advancement of and experimentation 
with these concepts that may be the most Significant legacy of the 
Grays Harbor process. 

The first article in this chapter is an article written by Pat 
Dugan, Director of the Grays Harbor Regional Planning Commission, 
for’ the Bulletin of the Coastal Zone. It was published in the April 
1979 issue of the bulletin. It followed an article in the March 
issue by Grant DeHart which summarized much of his review of the 
progam as presented in Chapter I. Dugan's article outlines the basic 
role of the plan Bad the need for it as seen by the sponsoring organ- 
ization. It also presents the process in its context as a planning 
problem. 

One of the unique aspects of the Grays Harbor process is the 
Support that it has enjoyed from the Port of Grays Harbor. The staff 
of the port has recognized the need to develop a predictable reg- 
ulatory system in order for the port to adequately plan its future 
development. The second article in this chapter presents the views 
of the General Manager of the Port regarding why ports should support 
and participate in such program. This article was presented by Henry 
E. Soike in a panel discussion before the 66th Annual Convention of 
the American Association of Port Authorities, October 1977. Hank 
Soike has similarly advocated this approach before numerous gatherings 
of the port industry, and provides yet another perspective on the 
nature of this process. 

In January 1980 the House Subcommittee on Oceanography (U.S. 
Congress) held hearings in Seattle on the renewal of the Coastal Zone 
Management Act of 1972. The subcommittee received verbal testimony 
from several of the participants in the estuary program, and received 


the third article in this chapter from Gordon Davis. These hearings 
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led ultimately to new sections being incorporated into the Coastal 
Zone Management Act which specifically provides for Special Area 
Management Planning. 

Gordon Davis was one of the members of the consultant team that 
assisted in the preparation of the plan. In the latter stages of the 
process he was the prime contractor for the project. In his article 
he presents the role of the Grays Harbor process as a experimental 
program of intergovernmental planning. Gordon Davis is also the 
author of several articles and papers on the Grays Harbor process, 
and a similar process on the Coos Bay Estuary in Oregon. 

In 1980 a new President with a significantly different philo- 
sophical perspective regarding coastal management was elected. With 
this election a host of new actors were brought into the process at 
‘the federal policy level. When they took office the policy issues 
of the Grays Harbor process were being extensively debated at the 
federal level. The fourth paper in this chapter was prepared by 
several local participants in the process in order to assist in 
communicating with these new officials. As such, it seeks to relate 
the concepts of the Estuary Plan to what these local officials 


saw as fundamental concerns of the Reagan Administration. 
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AMERICAN ASSOCIATION OF PORT AUTHORITIES 


COMMITTEE III 
SHIP CHANNELS AND HARSORS 


PANEL DISCUSSION 
"FINDING YOUR WAY THROUGH THE PORT PLANNING MAZE" 


REMARKS BY 
HENRY E. SOIKE, GENERAL MANAGER 
PORT OF GRAYS HARBOR 
"ESTUARY MANAGEMENT PLANNING - GRAYS HARBOR STYLE" 


A.A.P.A. - 66th Annual Convention 
Mexico City 
October 24-27, 1977 


Today I am going to talk about Estuary Management Planning -—- 
Grays Harbor style. In order to accomplish my mission, I am going to 
discuss four words <= FRUSTRATION, COOPERATION, COMPROMISE and PREDICTABILITY. 


Before I start, I want to suggest that my remarks should be 
applicable to most ports, however, representatives of United States ports 
may find more in common with Grays Harbor than our sister ports in other 


countries. 


Grays Harbor is the only port with deep water access on the 
coast of Washington State. It lies midway between the Columbia River and 
the Strait of Juan de Fuca -- the entrance to Puget Sound. Grays Harbor 
1s approximately 10 miles across and 12 miles long. This pear-shaped 
harbor covers an area of 90 square miles, of which 60 square miles 1s 
exposed tideflat at low water. .The main navigation channel extends through 
the harbor approximately 12 miles to the cities of Aberdeen and Hoquian, 
where deep water port facilities are located. Geologists call Grays 
Harbor a "drowned river valley", an area where the forces of nature are 
constantly at work trying to fill the harbor. Maintaining deep water 
navigation facilities under these conditions requires annual maintenance 


dredging. 


The uplands surrounding the harbor are classified as the most 
productive timberlands in the North American continent. A mild climte, 
substantial annual rainfall, excellent sofl conditions, coupled with ever- 
{mproving reforestation practices, assure continued growth of our primary 
timber industry. 
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a trying to manage the harbor to best suit their purpose, with little, if 


o/ if Grays Harbor was going to continue as a deep water port. And so the 


E{ght major rivers and countless creeks, al] bearing annual between the “rock and a hard place" several times, was the first to 
migratory salmon runs, are tributary to Grays Harbor. This additional point to COOPERATIVE PLANNING as a way out. Jackson's chief legislative 
natural resource provides the basis for our secondary seafood industry. assistant carried the message to a small group which represented the 


key interests around the Harbor. The message was: “Sit down and work 


Utilization of the estuary for handling and processing timber 
this thing out." 


related products, as well as propagating and harvesting migratory salmon 
and other aquatic life, provides the major basis for conflict in use. COOPERATIVE PLANNING between the *15 governmental entities 


with interest or jurisdiction over the Grays H 
Historically, the Port has used some of the maintenance dredged ET ee 
‘ ‘ most two years ago. Seven local or county-wid 
material to create uplands for industrial development. This activity, Soined with a Mibelhinb ite Midi! 
coined w four state and four federal a { t 
of course, requires filling in of some tideflats and inter-tidal areas. : SPREE teh pe ERE A 
agency appointed a delegate and an alternate to represent them on an 


To a fish or game biologist, a tideflat is beautiful. Biolo- interagency Estuary Planning Task Force. 


gists call most of Grays Harbor a “biologically productive area.” -Of A 
fter several meetings of the Task : 
course, all of this translates into a classic confrontation, where eeketcnnt : pre 
: profess{onal help was needed to get the pro 
FRUSTRATION {s the norm. Various groups have gone about their business : : ; gee le ene 
ds fortunate to hire two skillfull planning artesans -- Rollie Montagne 


er of Montagne-Bierley & Assoctates, and Gordon Davis f 
“<amy, contact or coordination with other interest groups. Cee aera 
wth They advised Task Force members to visualize the estuary from 20,000 feet and 


, To the Port, it seemed that every project, every plan, was overcome tunnel vision zeroed in on specific controversial projects. 

© challenged. Proposals were delayed -- sometimes for weeks and months -= Their planning knowledge, advice and counsel held the Study team together 
~ sometimes for.years. Maintenance dredging in the channel had become a which reached agreement on a basic plan. Over a 16-month period, the 
5 ‘pagor problem. Because of the {increasing opposition to disposal of Task Force met and, under the watchful eyes of our consultants, has worked 
pS a material on inter-tidal areas, it actually became questionable its way through a long series of compromises and agreements. 


At this point, I would like to say t an Sau: 
stage was set by FRUSTRATION -- political figures at all levels of re ore inte ‘ mi ae beceiaed 
ae Ce ene get involv n s type of planning process, make s 
government who had been drawn into the fray, started to ask, "Is there a dare tandt F . : P ic adiadl gic ei! 
; understanding of your long-range goals. The process which 1 
better way?" Our own U. S. Senator Henry M. Jackson, who had been caught : ea 
planning {fs better characterized as negotiating, and like any other 
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negotiation, if you don't know what your bottom line 4s, you could end 
up giving away the Store. Similarly, in this type of negotiation, you 
cannot expect to get everything you want. There is only so much pie, 
and it eventually must be carved so that all are satisfied with their 
piece; or in the alternative, as dissatisfied as little as possible. 


I was pleased that all participants in our Task Force under- 
stood from the beginning that COMPROMISE was the order of the day, but 
make no mistake -- this is not an easy exercise. There are people who 


represent other interest groups who are just as dedicated as you are, 


and they are just as convinced as you are that they represent “right". 


You might be asking the question, “Why should we do this, and - 


.give up some of our options?" The answer for the Port of Grays Harbor 


is PREDICTABILITY. We would rather have a 99% chance of success on really 
{mportant matters, than a 30% chance of success on anything we might want 
to try. 


involved in this type of planning activity, have a clear {dea about your 


But, as I mentioned before, to any port that wants to become 


long-range goals and objectives. Don't go in at the bottom line. Have 
a clear sense of your priorities. And remember, if you appear reasonable, 


others will be expected to follow suit. 


“The State of Washington Department of Ecology developed a 


Shorelines Management Plan which was the first to receive approval by 


the Office of Coastal Zone Management. This was of specific assistance 
to our planning efforts as a C.Z.M. grant, through our State Department’ 
of Ecology, funded dur planning effort. “The 0.C.Z.M. 4s mon{itoring and 
expressing a keen interest in the Grays Harbor effort. 


The Grays Harbor Estuary Planning project {s generating quite 
a bit of interest in both the State of Washington and at national levels. 
It has been described’ by some as a precedent-setting project. A pattern, 
{f you will, that can be used in most any situation. Heads of federal 
agencies have become aware that this type of COOPERATIVE PLANNING can 
provide a possible way to expeditiously process estuary related permit 
applications, thereby eliminating political pressures and potential 
litigation. | 


Long-term benefit, which goes beyond the plan itself, is the 


_dmproved communication between the Port and the regulatory agencies. 


Because of the planning effort, these agencies have developed a better 
awareness of the problems facing the Port. In many ways we have stepped 
out of the regulated/regulator roles into a more cooperative frame where 


we function to solve mutual problems. 


Im summary, if you're FRUSTRATED with the situation where 


everyone seems to act independently and comes into a given situation with 


their own evaluative criteria; if you're prepared to sit down and COOPERATIVELY 


develop a long-range management plan for a river, an estuary, or one of the 
Great Lakes: if you're prepared to COMPROMISE with other managers of re- 
‘sources such as fish, game, birds or water qualfty; then you -- like the 
Port of Grays Harbor == might profit by getting involved in a management 
planning process out of which can come PREDICTABILITY. 


PREDICTABILITY which can be a definite plus when dealing with 


new port clients, legislators or government agencies who regulate port 
activities. 
Thank yous -<- 
HENRY E. SOIKE 
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* 15 GOVERNMENTAL ENTITIES 


Grays Harbor Count 


Port of Grays Harbor 
Grays Harbor County 
Cities of: 
Aberdeen 
Hoquiam 
Cosmopolis 
Westport 
Ocean Shores 


Washington State 
Departments of - 


Ecology 

Fisheries 

Game 

Natural Resources 


Federal 


National Marine Fisheries Service 
(Department of Commerce) 


Fish & Wildlife Service 
(Department of Interior) 


Corps of Engineers 
(Department of Amny) 


Environmental Protection Agency 
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STATEMENT OF GORDON E, DAVIS, AICP 
VICE PRESIDENT, WILSEY & HAM (Portland, Oregon) 


CONSULTANT TO 
THE GRAYS HARBOR ESTUARY PLANNING TASK FORCE 


Before the 
HOUSE SUBCOMMITTEE ON OCEANOGRAPHY 
of the 
HOUSE MERCHANT MARINE FISHERIES COMMITTEE 


on 
RENEWAL OF THE COASTAL ZONE MANAGEMENT ACT OF 1972 


HEARING: SEATTLE, WA 
JANUARY 9, 1980 


My name {8 Gordon Davis. I ama Vice President and « Profess{onal plannar with 
Wilsey & Ham, a planning and engineering consulting firm in Portland, Oregon, Since 
1976, I have served as a consultant to the Grays Harbor Estuary Planning Task.Force 
in the preparation of the Grays Harbor Estuary Management Plan, 


You have asked ma to testify at this hearing about the Grays Harbor Plan and process. 
To be brief about almost four years of work may be somewhat difficult, Howaver, 

for the purposes of your hearing it 1s only truly necessary to talk about those 
features of the plan and process that may have broader application {n a renewed 
national coastal management act, 


In my testimony today, I will not dwell on the Grays Harbor Plan {n terms of {ts 
content, the agreements reached or even the specific techniques used, We are not 
hare to judge the Grays Harbor Plan, but to try to understand the process by which 
the plan was developed, But even to do this, you must have some background 
knowledge. 


Background 


Grays Harbor {8 one of two estuarfes on the Washington coast and the only ond with 
an authorized navigation channel, The astuary encompasses approximately 100 square 
miles , half of which 4s tideflats and intertidal land, The harbor watershed 
drains approximately 2,500 square miles from four rivers in the south-central 
portion of the state's Pacific coastline, : 


As an {ndustrially developed harbor, the regton's economy has focussed around 

the timber industry for the lest 100 years. Presently, three masor pulp and paper 
mills operate {n the harbor although at one time as many a6 9S mills (albelt of 

a smaller scale) operated on the harbor, More divers{f{ed today, the economy also 
{Includes @ substantial committment to tourism and coamercial/racreat{onal fishing, 


In 1976, under the Washington state Coastal Zone Management Program, the Grays 
Harbor estuary was designated as "an ares of Special concern,” and under the 
State's Shoreline Management Act, a8 a "Shoreline of statewide significance,® 

The state cited {n {ts management program the need to “maintain a balance between 
the filling of {ntertidal areas and the preservation of wetlands,” 


Under the state's management program, each city and county prepared end received 
State approval for a Shoreline Master Program for thetr (nd{vidua) Jurisdiction, 

But thosa master programs {n the Grays Harbor region d{d not resolve conflicts 
between local governments, the port and the state and federal resource and regulatory 
agencies over major developawnt proposals {nm the harbor, The agencies claimed 

that the individual plans were done without adequate technical {nformation, that 

they were too general to Provide adequate guidance for permit decisions and were 

done without thelr direct Involvement, Many People at the local level claimed 

that the plans were too restrictive and did not provide adequate opportunity for 
growth. The conflict came to a head Over @ proposed f11) of 45 acres of salt marth 
for an off-shore drilling platform fabrication facility. Although eventually 
approved, 1t was done so only with agreement by 01] parttes that no further such 
actions could be taken without a single plan representing agreement by a)}, The 
frustrations had become too reat; local {nterests by thelr Inability to predict 

the outcome of public dects{ons and to understand the standards or criterta 

by which the decisions were made; state and federal interests by the intense polf{tical 
Prassure to which they were subjected and thelr {nability to assure that thetr 


regulations would Operate to effectively protect resources and the productivity 
of the harbor, 


By agreeing on their frustrations, thay had unknowingly agreed on the goals for the 
plan-=that the plan must have predictability and {t must be balanced, Predictability 
would come {f Yandowners and local officials could be assured that projects would 
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proceed quickly and smoothly through administrative review and approval, and 

{f agencies could be assured that their regulations would be effective {n 
protecting resources and managing for minimum {mpact, Balance would be obtained 
{f the plan offered opportunities for the local community to pursue {ts (interest 
{n maintaining and developing a strong economy while at the sama time insuring the 
long tarm {integrity and productivity of the natural resource base, 


Ultimately, the test of whether or not a plan achieves these goals rests with the 
public, Ideally then, the public should make the decistons and create the plan 
that meats their needs, But you, as Congressmen, know only too wel) that 

"the public™ is a vary difficult thing to find, and particularly so, to ask {t 

to make the decisions that would create a Grays Harbor Estuary Management Plan, 
Instead, we assign to our elected officials the responsibility to determine the 
public's interest, to make decis{ons on how to carry out that (nterest, and to 
hire people to administer the procedures we astablish, 


The Grays Harbor Process 

The Grays Harbor process 13 simply a way to make decisions, As {t was used with 

the Grays Harbor Estuary Planning Task Force, numerous techniques were emplayed 

{n & Step-by-step sequence of workshops to arrive at the specific decisions and 
agreements that ara now the Draft Management Plan, But those techniques are unique 
to the Grays Harbor circumstnace and, they ara my tachniques, and as buch are 
certainly not universally acceptable or applicable, 1 could talk at length about 
techniques for how to take a group of people who can barely tolerate each other, 

put them on a Task Force, and gat them to agree, Additionally, techniques for gatting 
affective citizen invalvement {8 a subject with no and, Yo suggest that there might 
be one correct technique for doing such things and therefore should be encompassed 
within legislation, 18 ludicrous, 


To understand the Grays Harbor process, you must remember {ts poals--predictabl lity 
and balances-and understand four overriding principles: 


J. The process {8 set up so that the decisions are made by those people 
that have the legal responsibility (on behalf of the public's interest) 
to make decis{ons, That responsib{lity is obtained hy the halding of 
an elected office or by having specific statutory authority to regulate 
public actions, It (4s these people who, by virtue of that sama authority, 
can be held accountable to uphold the provisfons of the plan, 


2. The process {s designed to Operate by consensus decistonmaking so that 
decisions reached represent a "best practicable” agreement, 


3. The process {3 designed to make avetlable to the decisfonmaking, 


@ strong 
base of technical information and interpretation, 


4. The process 1% designed to solicit from individuals, organizations, 
special interest groups, landowners, businesses and non-partictpating 
governmental agencies, their knowledge, ideas, end values (priorities), 


With the application of these four principles, in an interagency format, with a 
good manager, and a big bag of techniques, it 1s possible to make decisions. It 
1s easy to argue whether the techniques to solicit community values, {dees and 

knowledge were effective; whether the 


technical information was adequate; whether 
the consensus 


decisfonmaking process was managed properly; end whether the 
individuals on the task force effectively represented the public's interest, But 


those arguements only point out the weakness of the people {n the Process-=not the 
process, 


Conclustong 
Grays Harbor was and continues to be a Yearning expertence for everyone involved, 
Just as the task force members could not have expressed the plan's goals at the 

time they were able to agree on thelr frustration, I could not have articulated 
these four principles except {n retrospect. If you can embody these principles (nto 
the Coastal Zone Management Act, perhaps within the "special area managemant® 
Concept, you will have prov{ded much of the tools necessary to dea) with high 
conflict coastal management situations, Rec{procally, I will promise to find 

more and better techniques to carry out the process, and {n fac, am now do{ng so 
through the preparation of an Estuary Management Plan for Coos Bay, Oregon, The 
principles are the same, but the techniques are different, 


Thank you for the opportunity to Present this testimony, 


Respectively Submitted, 


Gordon £. Davis, AICP 
Vice President 
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JULY 1979 


Coastal News 


Planning for Predictability in 
Gray's Harbor: Part Il 


Editor's Nole: In the March, 1979 Bulletin, we pub- 
lished an article by Grant Dehart describing the goals 
and process of planning for predictability in Gray's 
Harbor. Some of the principals involved have different 
views on these planning activities. The articles below 
were prepared by representatives of two groups that 
have been actively Involved In Gray's Harbor. 


The Case for Planning Pat Dugan 
Executive Director 


Grays Harbor Regional} Planning Commission 


A previous article in this journal (March 1979) dis- 
cussed 8 planning process now taking place relating lo 
the future management of the Grays Harbor Estuary on 
the Pacific Coast of Washington State. That article 
addressed many of the specific issues which confront 
that process and by so doing Illustrates the complexity 
that arises In such an effort. It is nol the intent of this 
responding article to debate those Issues In the limited 
forum provided here. Such a debate, which Involves 
many Issues unique to the Grays Harbor system, would 
have little practical benefit to the readers. Far more 
important to the management of coastal sreas 
throughout the nation is a need to accent and clarify 
the very fundamental reason to undertake this type of 
planning effort. When the process began, It was as- 
sumed that “planning” was a commonly held concept 
among all the various regulatory agencies and Interest 
groups Involved in the management of coastal areas. 
Our experience has suggested that this may not always 
be the case. The purpose of this article, then, Is to pre- 
sent our case for “planning” an estuary. That purpose 
must first be accepted before any resolution to the 
many Issues confronting estuarine protection and 
development can be addressed, 

The first concept that must be clarified in such a dis- 
cussion Is what planning Is understood to be. For the 
purposes here It is Intended to mean, as an end prod- 
uct, the allocation of space for various uses and activi- 
ties (including preservation) within an area. Since the 
desirability of allocating space to a particular use or 
activity In a given subareas will inherently depend on 
how the use or activity is undertaken, planning also In- 
volved developing policies and conditions relating to 
particular subareas oF particular uses and activities. 
This concept of planning involves 8 policy commit: 
ment to allow the uses and activities specified in the 
plan If the appropriate conditions are met (and hence 
the concept of “predictability” addressed In the earlier 
article). “Planning” here is not Intended to be, as it 
often Is in discussions relating to resource manage 
ment, a euphemism for regulating. 


The Grays Harbor process grew out of a long history 
of frustration among various state, federal, and local 
agencies regarding the existing permit system for 
managing the estuary and Its basic deficiencies. The 
current system of managing estuarine environments 
usually consists of case by case decision making, 
utilizing uncoordinated regulations and other manage- 
ment programs by various agencies which exercise 
authority in matters affecting the resource. Since these 
regulations and programs are frequently developed 
independent of each other (especially between various 
levels of government), this situation creates a strong 
potential for these public agencies to pursue goals and 
objectives which may or may not be related to one 
another and which have high potential for conflict 
between them, It also creates uncertainty regarding 
the outcome of any project proposal in the estuary 
area and continues the lengthy permit processes now 
needed to resolve issues arising out of inconsistent 
programs of various agencies. Thus, the lack of a coor- 
dinated: public policy among the many state, federal, 
and local agencies causes confusion, and frustrates 
both people seeking permission for various actions 
and those who are attempting to regulate those activi- 
tles for the public good. 

One of the major drawbacks of the current system Is 
that its ultimate, or cumulative, impact on the environ- 
mental quality or ecological productivity cannot be 
anticipated, This problem Is caused by several factors. 

First, the current system is oriented toward a case by 
case review of individual projects as they come up. 
Consequently, the ultimate impact will depend on 
which projects are proposed and when, and how effec- 
tively each may be advanced and presented In the 
regulatory and political processes. Second, the exist- 
ing policy framework under which the individual pro- 
jects ore judged In each agency tend to be general and 
subject to a wide range of interpretations. Third, the 
specific standards or criteria for development may 
vary from agency to agency depending on thelr basic 
sense of purpose. For example, a fishery agency would 
develop standards directed toward the fishery, 8 game 
agency may develop criteria primarily directed toward 
avian fauna, a city may base its standards on 8 priority 
need to remove urban blight, and a port may develop 
Its program on a need to create jobs. These purposes 
may conflict on any given permit issue In a way which 
makes the outcome uncertain. 

The problem of predicting the ultimate effect of 
individual permit decisions under current manage- 
ment systems poses a8 serious and potentially long 
range adverse environmental problem. An estuary Is @ 
complex and potentially fragile system. Any one pro- 
ject by Itself, if carefully designed and gited, may be 
acceptable but many such projects may pose a serious 
threat to the overall system. Also, an acceptable pro- 
ject in present conditions may become unacceptable 
due to the way the resource may be impacted by future 
projects. These problems of how a particular project 
may relate to future projects and future environmental 
conditions is often referred to as the cumulative effect. 
Because the case by case approach cannot anticipate 


these future problems or conditions, it cannot evaluate 
cumulative effects of permit decisions. 

An additional problem In the existing system Is Its 
ability to consider alternatives. While the present sys- 
tem attempts to address concerns regarding the “best” 
or most suitable alternative for a particular use or 
activity, It does this very inefficiently. Since the cur- 
rent system responds to specific proposals, it only 
comes into effect after a proposal is developed, a site 
selected, ownership questions resolved, and some in- 
vestments made. These commitments limit the ability 
to enforce a meaningful alternative analysis. Further- 
more, due to potential differences between the various 
fanagement programs of each reviewing agency and 
the manner In which the programs are administered, a 
prospective developer has little guidance as to where 
his efforts might best be directed. Since the ability to 
evaluate and influence alternatives is limited, greater 
environmental damage might occur due to the “best” 
or “least damaging” site for a particular project not 
being selected and an “acceptable” but less appro- 
priate or desirable site approved. This problem can be- 
come very serious when combined with the cumulative 
effect of many projects. 

While the present system poses these problems for 
ensuring adequate protection of the natural resources, 
it also creates potential problems for being able to 
meet the socioeconomic needs of the affected com- 
munity. 

Just as case by case decision making makes It Im- 
possible to evaluate cumulative environmental im- 
pacts, case by case decisions also prevent evaluation 
of the cumulative effects of permit decisions on econo- 
mic conditions and needs. While one project denial 
may not be critical to the economy the cumulative 
effects of permit denials may be very damaging. The 
present system provides no means by which future 
needs can be evaluated with the permit under con- 
sideration. 

The present system Is also unlikely to be able to 
achieve the most optimum balance between environ- 
mental and economic needs. Since the case by case re- 
view system cannot effectively direct development 
proposals to the srea of least environmental impact, 
the cumulative effect of Individual permit decisions 
could result in a lower level of economic opportunity 
for a given level of environmental losses than if it were 
possible to direct development proposals in advance 
to the site most capable of accommodating the use. By 
not optimizing the ratio of economic opportunity to 
environmental costs, the resulting balance would be 
lower than that which could be achieved. In other 
words, the present system has no way of knowing 
whether It is allocating efficiently whatever level of 
development the system may be ecologically capable 
of accepting. 

In Grays Harbor the present system led to many long 
and drawn out permit battles between local develop- 
mentinterests and state and federal resource agencies. 
In these battles both sides were frustrated. Developers 
were frustrated by not knowing what was expected 
from agencies charged with managing the system. 
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Agencies were frustrated by a feeling that Issues were 
being decided on factors which did not adequately 
address resource needs. Virtually every permit ques- 
tlon ended up in the “political trenches,” as the local 
vernacular puts IL 

In the middle of one of these bitter controversies In 
1975, Senator Henry M. Jackson (Washington) urged 
the various agencies charged with either regulating or 
developing the estuary to get together and resolve 
their differences in a planning process. A process was 
established under the auspices of the Grays Harbor 
Regional Planning Commission (an association of 
local governments similar to a Council of Govern- 
ments In many states). Since the process was to re- 
solve differences between established management 
programs, the Planning Commission formed a task 
force of the various state, federal, and local agencies 
involved to conduct'this program. The process then set 
out to develop an alternative approach to managing an 
estuary. This approach would consider, In a long range 
and cornprehensive manner, what Is needed to protect 
the natural productive capacity of the system, and 
what would be needed for the system to perform its 
economic functions, along with many other roles the 
estuary plays. This approach, then, would result in 
“plan” which addresses the many competing demands 
on the estuary in the form of policies and use designa- 
tions. While it was understood that such a plan could 
not replace the existing permit authorities, It was ex- 
pected that It would guide decision making under 
those authorities In much the same way that city com- 
prehensive plans gulde zoning decisions. By address- 
ing long term Issues, needs and Impacts, this approach 
could correct the deficiencies in the present system. 

Once It Is decided to undertake such planning, it Is 
then necessary to Identify the overall objective of such 
planning. The Grays Harbor process addressed this 
question as one of its earliest policy Issues. It was de- 
cided that the goal of the task force was to manage the 
system for multiple use. This rather innocuous sound- 
Ing goal Is one of the most significant decisions in the 
process, since it recognizes that there is a range of 
legitimate uses that should be accommodated and bal- 
anced, and that management cannot only be directed 
toward special purposes. It was at this juncture that the 
process departs from the existing system of each 
agency developing and administering 8 management 
program directed at its own special purpose. 

This recognition drastically compounds the prob- 
lems associated with the planning process. As Richard 
Babcock observed In “Babcock’s Law,” “any benefi- 
cient public policy if pursued vigorously will Inevitably 
conflict with an equally beneficient public policy.”" 
The decision to recognize multiple use in an estuarine 
system Inherently recognizes the existence of more 
than one legitimate public policy which will be pur- 
sued vigorously by various interests, and, hence, by 
Babcock’s Law, conflict. If the Grays Harbor process 
has dernonstrated anything; It is that Babcock is right. 
Planning for special purposes Is relatively easy. One 
con protect an ecological system with a high degree of 
certainty (but not complete) by drawing a line around 


the system and prohibiting any further modification 
within that area. Similarly, very effective economic 
development plans can be readily formulated If one Is 
not constrained by limits on estuarine modification. It 
is when both of these objectives are pursued vigor- 
ously that planning becomes difficult. 

In the previous article Grant Dehart sald, “The chal- 
lenge for coastal zone management is how to improve 
the implementation of management policies before 
programs are dismantled or the permit processes are 
circumvented by political intervention on a large 
scale.” Only through effective, balanced planning can 
this challenge be met. Whether such planning will be 
successful will depend upon whether each agency 
charged with management or development of coastal 
areas will be able to overcome a natural ingrained 
reluctance to balance the narrow purpose of that 
agency with other public purposes and needs. As long 
as any agency seeks to retain its unilateral discretion 
in such matters, continued conflict Is inevitable. The 
Grays Harbor process represents a potential prototype 
process for such a balance to be achieved. It is time to 
move the question of balance from political rhetoric to 
actual public policy. 

"Richard Babcock “Regulating Land Development: Some 
Thought on the Role of Government,” Land Use: Tough Choices in 


Today's World, Special Publication No. 22, Soil Conservation 
Society of America, Ankeny, lowa, 1977, page 35. 
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TOWARD AN ADVANCE PERMIT GUIDANCE SYSTEM 


UNDER 404 B(1) GUIDELINES 


INTRODUCTION 


Present 404 B(1) guidelines result in inefficient, 


uncoordinated and unpredictable decision making in coastal 


These problems result from: 


1. Land use decisions being made on a 
case-by-case basis utilizing broad 
national standards contained in the 
404 guidelines, without positive 
coordination with local and state 
programs. 
2. Lack ofscoordination with regulations 
niomuigakes by other federal and state 
regulatory agencies, resulting in 


inconsistent and conflicting standards. 


3. Standards developed to apply to the entire 
nation which are incapable of effectively 
addressing the complexities of all local 
situations. Consequently, too much 
authority and discretion rests with in- 


dividual permit administrators. 


The Grays Harbor area, in cooperation with several state 
and federal agencies, has experimented with a mechanism to 
ameliorate these problems. This paper presents the perspec- 
tive of some of the local officials in that process on how the 
404 guidelines can be amended to provide more effective deci- 
sion making by means of allowing EPA to issue advanced permit 
guidance to prospective developers and local areas. 

This paper is addressed to EPA for their use in reviewing 
404 guidelines. It is recognized, however, that a complete 
discussion of 404 issues woulda involve the role of the Corps of 


Engineers. 


404 AND LAND USE 
ae ANUS 


It has been suggested that EPA should not become in- 
volved in local land use Planning processes. Local officials 
in the Grays Harbor area would concur. However, the current 
law requires EPA to make land use determinations in its evalu- 
ation of 404 permit applications. In order for a fill permit 
to be granted, EPA must consider three key standards: 

1. Whether there is any practicable alternative 

Site for the proposed use of the fill’ area. 
(Section 230.10(a)) ; 

2. Whether the Proposed use is “water dependent", 

with a more stringent “alternatives® test if it 
is not. (Section 230.10(a) (3)). 

3. Whether the project imposes an unacceptable 

adverse environmental impact. (Actually a series 


of standards; Sections 230.10 (b), (cc) and (d)). 
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The first two standards are clearly land use considera- 
tions and are often the most important issues in a controversy 
Over a permit. Even the third standard involves land use con- 
cerns such as “cumulative” impacts. (Section 230.11 (g)) If 
EPA is going to make such land use determinations as a condi- 
tion of its approval for fill permits, then EPA is involved in 
land use regulation. Also, because of the intrinsic nature of 
environmental protection, there will always be a significant 
interrelationship between environmental regulations and land 
use. The question then is, how should EPA best relate to land 
use concerns? The present guidelines require EPA to address 
these concerns by reviewing permit applications on a 


case-by-case basis. Determination of whether a particular use 


‘is appropriate is made by applying the standards cited above. 


In this context, the influence of local land use programs would 
only be negative--that is, local regulations would prevent a 
project from proceeding but would not suffice to allow a 
project to go forward. A similar situation exists under the 
Coastal Zone Management program, where by an inconsistent 
project cannot receive a 404 permit. Such negative 
oorainertcn is largely academic since local authorities 
usually have sufficient power to limit such uses anyway. The 
need to coordinate in a positive sense to ensure that there are 
appropriate places for development under both 404 and local 
regulations is absent from the guidelines. “This coordination 
can only be accomplished in advance of permit applications. 
Consequently, a means of advance coordination of a positive 


nature with local land use regulation and development should be 


incorporated into the guidelines. 


Since it is not possible to implement the Clean Water 
Act without considering or impacting land use issues, the 404 
guidelines should be amended to allow EPA to provide advanced 
permit guidance concerning how implementation of section 404 
criteria will affect land use. Local involvement in the 
development of such advance permit guidance” is essential. 
COORDINATION OF ENVIRONMENTAL POLICY 
EPA is not the only agency responsible for protecting 
various aspects of environmental quality. There are at least 
three other federal agencies and four Washington State agen- 
cies as well as local governments who have a statutory mandate 
to protect environmental quality. Each agency typically 
develops regulations to carry out that mandate. These inde- 
pendent processes often result in inconsistent and conflicting 
standards that create "catch-22" situations for developers. 
Examples in Grays Harbor have included: 
1. A water quality agency required a dike to seal 
off an-old woodwaste fill as a condition for 
development. A fisheries agency would not 
approve the project since the dike would resvlt 
in a loss of habitat. It is interesting to 
note that while this particular project failed 
to receive approval due to this conflict, the 
issue was later resolved in the Grays Harbor 
Estuary Management Plan. 
2. Some agencies routinely tried to require marsh 


building as a “mitigation” measure for development 
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Proposals. This requirement was routinely objected 
to by other agencies because of the loss of fish 
habitat area. 

These conflicting requirements not only make it diffi- 
cult to know how to design a project, it also greatly length- 
ens permit processing time while agencies attempt to resolve 
their differences. This is clearly not a desirable public 
policy environment. 

This problem of coordination of environmental policy 
also carries over into the land use concerns, because many 
of these agencies tends to include land use considerations in 
their permit review processes. Agencies frequently ask if the 
use really needs to be at the proposed location and if it is 
water dependent. 

NATIONAL STANDARDS 

The present 404 guidelines apply uniformly to the entire 
nation, and their scope must therefore be extremely broad. 
There is no procedure which permits the development of stan- 
dards for a specific area. Consequently, they cannot, with 
any degree of predictability, offer much help on how to 
resolve specific development vs. environment conflicts in a 
local area. They are also unclear on how they can help in 
sorting out priorities on a particular aspect of a project. 
They do not, for example, help resolve whether the dike cited 
above should be required or not. The actual resolution of 


such problems is left to the discretion of individual permit 


administrators. To compound problems, key words and concepts 
Buch as “water dependency” are not well defined. 
RECOMMENDED MEASURES 
Three key problems create a costly, unpredictable and 
cumbersome permit system which begs for reform. The problems 
are: 
l. The inherent relationship between federal 
environmental law and land use decisions. 
2. The inconsistency between the Standards of 
various federal (and state) environmental 
Programs and agencies. 
3e The broad, highly discretionary nature of 
federal 404 guidelines. 
The 404 permit system can be substantially improved in a 
manner which not only reduces expense and delay and provides 
predictability without sacrificing the basic Purposes of the 
Clean Water Act. Further, it is possible for EPA to examine 
how its mandate can best be achieved in a given geographic 


area. If the agency does this along with other federal agen- 


-Cies, inconsistencies can be avoided and potential conflicts 


‘ resolved. This can then be further coordinated with local and 


state government to permit the integration of federal environ- 
mental protection mandates with local needs as expressed in 
local governmental land use processes. This process of co- 
Ordinating and localizing each agency's policy could be init- 
fated by any particular agency or local government. There ir 
nothing in any statute which prevents this from occurring, and 


indeed, several statutes seem to at least encourage, if not 
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require, that a process of this nature be used to provide 


balanced and orderly programs of conservation and development. 


For example, NEPA, the Intergovernmental Cooperation Act, and 


the Coastal Zone Management Act all stress intergovernmental 
processes to balance conservation and development needs. 
It has been suggested however, that the 404 guidelines 


preclude EPA from participating in this type of process and 


from offering what might be called "advanced permit guidance.” 


If this is true, this problem can be eliminated by incorpor- 
ating the concept into the 404 guidelines. Changes 

to the 404 guidelines should address the basic problems of 
regulatory complexity which leads to unpredictability, and a 


costly and lengthy process. Foremost, the guidelines should 


encourage the identification and resolution of basic questions 


in a given area rather than discouraging such efforts. 

Three basic changes are needed: 

1. The guidelines should make it possible to 
develop and use separate policies for 
different areas. In other words, make it 
possible to tailor decision-making to fit 
actual situations. This will permit the 
refinement of the now very broad and 
abstract national standards to better fit 
specific situations, thereby making permit 
administration more realistic and predictable. 
By being more specific it will also reduce the 


wide discretion that permit administrators now 


have in interpreting broad “guidelines.” 

2. The guidelines should make it possible to 
identify and resolve, in advance of actual 
permit applications, potential inconsistencies 
between various regulatory programs. Waiting 
for such problems to arise in permit applica- 
tions is one of the major contributors to 
permit delays. 

3. The guidelines should make it possible to 
address land use considerations by means of 
local planning processes; conducted either 
under general planning authority or coastal 
zone management programs. 

In the interest of efficiency, these three issves should 
be addressed through one process. This not only would be the 
most efficient, it would also provide coordination and the 
ability to more adequately balance competing concerns that are 
expressed in the Bide bivee | local land use programs, and the 
regulations of other agencies. 

It is acknowledged that the implementation of this con- 
cept will not resolve all issues related to a permit applica- 
tion, since certain site specific guestions will not be known 
in advance. However it will allow land use and major environ- 
mental concerns (also referred to as macro issues) to be 
resolved before actual permit applications are filed for 
specific projects. Attention then can be focussed in the 


permit process for a specific project on the design of the 
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project and the site specific environmental standards that 
would apply to how the project is constructed. 

What this type of program is called is not as important 
as what it does. In the Grays Harbor instance it has been 
referred to as Special Area Management Planning. In the 
future it might be more appropriately called “advance permit 
quidance." This type of terminology probably more accurately 
portrays what is sought and avoids Ser oue confusion with 
traditional land use planning. In any event, the purpose of 
the program is to provide reliable information to guide future 
permitting processes. While this is potentially most bene- 
ficial to prospective development interests, it should also 
assist agencies in more effectively and efficiently meeting 
their mandates. 

In order to make the process work as efficiently as 
possible, the 404 guidelines should allow such advance permit 
guidance to be initiated by any agency. Local government (and 
the state) should be provided with the opportunity to develop 
Proposed policies, guidelines, or plans which then could be 
reviewed by EPA to determine whether they would carry out the 
purposes of the Clean Water Act. If EPA finds that they do, 
they can then be endorsed, along with any appropriate reserva- 
tions, qualifications, or conditions concerning either micro 
or macro level issues. By this means EPA staff does not 
necessarily have to be involved in the process, except ina 
technical advisory capacity. 

Due to both practical and political constraints this 


type of process may not be applicable to all areas, and federal 


staffing limitations may limit fteviae application. Conse- 
goently, the 404 guidelines will still need to address situa- 
tions where such advance permit guidance systems are not in 
effect. However, the potential for this type of system to 
reduce the costs of permit Processes and related studies and to 
provide better Predictability to local areas and the private 


sector, is sufficient to warrant their encouragement in the 404 


guidelines. 


The following language, if incorporated into the 404 
guidelines, will implement the concept. 


40 CFR Part 230 


Subpart I = Planning to Shorten Permit Processing Time 
§ 230.81 Advanced Permit Guidance (new section) 


(a) To the extent that the Administrator finds 
compliance with the intent of Part 230 being 
satisfied through a process other than review 

of individual permit applications, the Admin- 
istrator may utilize such findings in lieu of 
those usually arrived at through case-by-case 
review. In such instances, the Administrator 
may issue "advanced permit guidance", indicating 
which findings have been accepted and the terms 
and conditions of such acceptance. Such advance 
permit guidance may be based upon the programs 
and plans of other departments and agencies of 
federal, state or loca) governments including, 
but not limited to, those programs authorized 
under the Coastal Zone Management Act. 
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CHAPTER III 


GRAYS HARBOR AS SPECIAL AREA MANAGEMENT PLANNING 


As noted in Chapter II, when Congress renewed the Coastal Zone 
Management Act in 1980, they added sections specially authorizing 
Special Area Management Planning. Consequently, at the biannual National 
Conference on Coastal Zone Management, "Coastal Zone 80," held in November 
of 1980 in Florida, there was a special panel session on Special Area 
Management Planning. Several of the papers presented at that panel dealt 
with the Grays Harbor experience. Two of those papers are reproduced here. 


A third paper by Nan Evans was also presented which dealt with many tech- 


nological issues raised in the Grays Harbor process. This paper resulted 


in a responding paper from Pat Dugan which disagreed substantially from 


the Evans paper. Since the scope of this debate is outside the scope of 


this report, these papers are not reproduced herein. However, copies of 


these papers can be obtained from the Grays Harbor Regional Planning 


Commission. 


The first paper in this chapter is written by Charles Walters and 


Lorraine Bodi. Chuck Walters represented the National Marine Fishery 


Service throughout the Grays Harbor process and has participated in several 


Similar efforts. He is also a noted exponent among federal agencies of 


the need for improved collaborative planning programs to enhance the 


resource management goals of federal agencies. Lorraine Bodi assisted in 


later stages in providing legal counsel to the federal participants in 


the process. She was most involved in assisting to modify aspects of the 
plan to clarify the relationship of the plan to federal regulatory programs. 


This paper, then, provides a valuable perspective on the process from the 
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point of view of the staff of a participating federal agency. 

The second paper is a more detailed analysis of Special Bred Manage- 
ment Planning efforts in two estuaries by Gordon Davis. It provides an 
especially interesting contrast between two similar programs conducted in 
two fet AG It also describes some important techniques to consider when 
designing such programs. As noted in Chapter II, Gordon Davis is now the 


prime consulting contractor for the Grays Harbor program. 
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SPECIAL AREA MANAGEMENT PLANNING = THE BIG GAMBLE 


F. Lorraine Bodi 
Attorney, Offices of General Counsel: 
Rational Oceante and Atnosphertc Administration 
Seattle, Washington : 


Charles K. Walters 
Coastal Zone Coordinator 
Battional Marine Fishertes Servica 
Washington, D.C. 


I. INTRODUCTION: THE STRUGGLE OVER COASTAL AQUATIC, RESOURCES 


Coastal aquatic ecosystems -- the buffer or transition zone between 
Jand and water -- have long been abused by man. Commerce and develop- 
ment have evolved in and along these areas because of sheltered refuge 
for ships, plentiful natural resources, and easy access to land. When 
topography has restricted commerce and development, shallow aquatic 
areas or wetlands have traditionally been filled. As a consequence, the 
natural and biological values of our coastal aquatic ecosystems have 
clearly and perhaps permanently declined. Many of these values are 
vital and irreplaceable. 


In this century, we have seen an emerging struggle between propo- 
nents of development, who seek increased modification of intertidal and 
wetland areas. for conmerce, and conservation interests, who wish to pre- 
serve and perpetuate the natural resources of aquatic ecosystems without 
further losses. Within the past twenty years this conflict has intensi- 
fied, with prolonged political and Jegal battles between these opponents 
Over proposals to modify the remaining coastal aquatic ecosystems. Some 
estuarine ecosystems such as Coos Bay, Oregon, have suffered an 85% loss 
of wetlands due to filling and diking. 


In the last five years, increased. development pressure, such as 
energy activities (OCS) and boating and recreational facilities (mari- 
nas), have escalated the demands on the coastal zone and its natural 
resources. These kinds of “water dependent” activities and facilities 
are used to justify projects which modify or destroy remaining wetland 
areas. Despite their biological, covmercial, and recreational impor- 
tance, continued losses of aquatic resources can be predicted. 


II]. THE LEGAL SYSTEM: _A SETTING FOR CONTROVERSY 


Along with the struggle between development and conservation inter= 
ests in the coastal zone have come numerous regulatory authorities which 
attempt to control and alleviate this conflict. These authorities 
reflect the differing overlays of Federal, State, and local jurisdiction 


The views expressed in this article are those of the authors, and do 
not necessarily refiect the views of the agency. 


and interest. Additionally, these authorities vary in their underlying 
SD in their legal mechanisms, and in their policies of implemen- 


The struggle between development and conservation interests has been 
perceived as a national problem, and so has received the attention of 
our national legislators. While many Federal laws individually address 
problems of coastal development and coastal resource protection, the 
most significant of these are the Coastal Zone Management Act (CZMA), 
the Clean Water Act (CWA), the Fish and Wildlife Coordination Act (FWCA), 
and the National Environmental Policy Act (NEPA). 


These four laws can be roughly divided into three categories: . (1) 
planning law, addressing coastal concerns on a state-by-state basis; 
(2) permit systems, addressing coastal concerns on a case-by-case basis; 
and (3) review procedures, allow{ng agency and public scrutiny of both 
plans and permits. Each category of law has a related role in the pro- 
tection and development of the coastal zone, but each 1s distinct from, 
and can conflict with, the other. 


A. Planning Law: The Coastal Zone Management Act. 


The CZMA is primarily a planning law, providing incentives for 
states to develop management programs to regulate growth and development 
in the coastal zone. The CZMA recognizes the conflict between coastal 
development and the protection of the coastal ecosystem. However, the 
Act addresses this conflict by finding that planning “{fs the key to more 
effective protection and use of the land and water resources of the 
coastal zone." 


The CZMA provides for public participation 1n coastal planning, and 
encourages interagency cooperation and coordination. Perhaps most si{g- 
nificantly, all Federal actions affecting the coastal zone must be “con- 
sistent with an approved coastal zone management plan to the maximum 
extent practicable." While Federal actions are restricted by the “con- 
sistency" provisions of the CZMA, this does not mean that any activity 
authorized under a plan has guarantees of Federal approval. For example, 
Federal permit approvals are not waived or automatically granted because 
of “positive consistency” with a CZMA plan. Instead, the provisions of 
Federal laws, such as the Clean Water Act, override less stringent pro- 
visions of a coastal zone. management plan. 


Plans developed and approved under the CZMA to date have focused 
relatively little attention on coastal aquatic resources. Moreover, 
where coastal plans have addressed aquatic resources, they have gener- 
ally provided insufficient detafl and direction for the resolution of 
competing development and conservation interests. This situation has 
encouraged conflict between development authorized under the plans and 
the environmental protections imposed under Federal permit systems and 
review procedures. 
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B. Permit System: The Clean Water Act. 


The CWA establishes two permit programs: one for the discharge of 
pollutants through point sources (Sec. 402), and the other for the dis- 
charge of dredged or fill material (Sec. 404). The Section 404 permit 
program plays a particularly significant role in the protection of 
coastal aquatic resources. It is presently administered by the U.S. 
Army Corps of Engineers (COE) but is subject to the Section 404 guide- 
lines promulgated by the Environmental Protection Agency (EPA). The 


* EPA also has “veto” authority over the issuance of a 404 permit, if the 


agency finds that the discharge or fill would have an “unacceptable 
adverse impact." 


The Section 404 guidelines establish certain protective criteria for 
permit issuance (e.9., impact on the aquatic ecosystem, need for and 
alternatives to the proposed activity, and water dependency). Because 
these criteria are generally not considered in coastal planning, a Sec- 
tion 404 permit for a proposed activity may be disputed, and perhaps 
denied, even when authorized by a coastal plan. As noted previously, 
the standards and procedures of the 404 permit process are controlling 
if the coastal plan is Jess stringent (of course, the plan controls if 
{it is more stringent, under the “consistency” provision of the CZMA). 
The lack of consideration given to 404 permit criteria and procedures 
in coastal planning has Jed to confusion and frustration on the part of 
permit applicants, and disputes between local planning agencies and Fed- 
eral resource agencies. 


C. Review Procedures: The Fish-and Wildlife Coordination Act; 
the National Environmental Policy Act. 

Both the CZMA and:the CWA encourage the involvement of the public 
and appropriate government agencies in planning and permitting decisions 
The FWCA and NEPA provide additional opportunities for comment on such 
Federal actions, with particular emphasis on the protection of fish and 
wildlife and other environmental values. The FWCA is designed to ensure 
"equal consideration” of fish and wildlife impacts with other project 
purposes and requires consultation with Federal and State fish and wild- 
life agencies. NEPA is broader in scope, providing opportunity for both 
public and agency comment on a variety of issues, including impacts to 
fish and wildlife and other natural resources. 


Information and analyses contributed under these review procedures 
can serve as the basis for conditioning or denying Federal approval. ‘In 
some cases, State and Federal resource agencies have recommended dental 
or conditioning of Section 404 permits under the FWCA and NEPA, based 
upon adverse impacts to coastal aquatic resources. Where these recom- 
mendations have conflicted with approved coastal plans, political and 
Tegal controvers fes have ensued, 


III. SPECIAL AREA MANAGEMENT PLANNING: A POSSIBLE SOLUTION 


. Special Area Management Planning ("SAMP") is a new attempt to 
address the bfological and legal conflicts in the coastal zone. At 
least in theory, SAMP can bridge and alleviate the differences among 
the three categories of Federal Jaws, 1.e¢., among planning, permits, 
and review procedures. 


SAMP is, first of all, planning under the authority of the CZMA. 
However, SAMP is a unique form of planning, because it must involve open 
and consensus discussions by representatives of agencies and groups 
which are interested in and may influence future decisions. for the geo- 
graphical areas involved. These representatives are drawn from Federal, 
State, and local permit and resource agencies and other interest groups, 
j.e., those most likely to be involved in individual permitting decf- 
sions. As far as possible, SAMP must also take into account permit cri- 
terfa and procedures, recognizing permit system protections and reflect- 
ing these protections in planning decisions (e.g., the 404 guidelines). 
Essentially, SAMP tries to draw potential future struggles between 
development and conservation interests into the present, and to recon- 
cile these struggles in the present with full Seay eee of political 
are legal constraints. 


Perhaps most importantly, SAMP can be used as a device to mesh 
planning and permit decisions. While SAMP cannot eliminate case-by-case 
permit processes or criteria, it can provide a degree of “predictability” 
by making advance evaluations based on permit criteria. The degree of 
“predictability” available through SAMP necessarily depends on’ the depth 
of information available for evaluation in the SAMP. If detailed infor- 
mation fs subject to SAMP review, compliance of proposed activities with 
major permit criteria may be determined in advance. At a minimum, SAMP 
can clarify and identify differences between planning and permitting 
decisions to avoid confusion and erroneous expectations on the part of 
development and conservation interests. 


EPA's recent revisions to the Section 404 guidelines explain how 
advance permit evaluations might be reflected in Section 404 decisions 
through "stratification." By viewing permit decisions as a series-of 
steps or strata, certain of these steps or strata might be evaluated and 
resolved in a plan, and subsequently adopted by COE in a specific permit 
decision. In theory, this “stratification” can lead to improved use of 
SAMP as a decision-making tool, yielding some predictability for permit 
decisions and/or a shortening of the time required for permit decisions. 


The theory of SAMP has not yet been tested in actual practice. How- 
ever, based on the development of several SAMPs, there are efght guide- 
lines which must be followed if the process, decision-making, and com 
mitments are to be successful. 


POINT ONE: A distinct planning area is necessary. 


The planning area should include a biologically and geographically 
defined aquatic ecosystem. The planning area must be of sufficient size 
to allow balancing of interests and consensus building. Portions of 
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adjacent shorelands must be included for adequate consideration of 
alternative use locations, use impact, and water quality impact. 


POINT TWO: “All agreements must be made by consensus. 


A voting or non-consensus decision will likely lead to dispute and 
Tack of support by the aggrieved party. This undermines the basic pur- 
pose of SAMP. If parties are unwilling or unable to reach consensus 
decistons, SAMP will not work. : 


POINT THREE: There must be full and collaborative involve- 
ment of local, State, and Federal agencies and 
Interest groups. 


roups which are not represented on the decision-making body 
Reet Bae force) may not accept SAMP agreements. While the task 
force must be kept to a workable size, proper representation, including 
a balance between development and conservation interests, must be 
assured. For example, the omission of Federal agencies with permit 
review authorities would probably be unwise. In this situation, SAMP 
documentation and criteria may not adequately address Federal agency 
documentation and criteria for planning and permit decisions, leading 
to future conflict and possible denial of projects anticipated by the 


plan. f 3 
POINT FOUR: An {ndependent party should guide, coordinate 
record, and mediate the Pp process. 

This “independent party" must be neutral and mutually trusted by the 
SAMP representatives. The role of this party {1s extremely important, 
particularly if a SAMP addresses an area of important natural resources 
as well as conflicting development needs. The party must appreciate and 
understand aquatic and terrestrial natural resources and their require-} 
ments, including cumulative adverse impacts and the role of ecosystem 
wide rather than isolated case-by-case decisions. Conversely, he or she 
must understand industrial, local, State, and Federal development pres- 
Sures and needs. 


For the SAMP process to function effectively, the {ndependent party 
must be knowledgeable as to local, State, and Federal laws, including 
permit and review authorities. Thorough understanding of legal limits, 
permit criteria, and agency procedures is essential. 


He or she must also be creative, particularly in suggesting alterna- 
tive courses of action and middie ground solutions. In some instances, 
mediation skills, including patience and diplomacy, may be required. 


POINT FIVE: Agency and other representatives should have 
multidisciplina backgrounds, be able to 
express and interpret agency or group polic 
ard legal constraints, and have fine-tuned 
‘Thegotiating skills. 


The SAMP process 1s not an easy one and {1s subject to many pitfalls. 
Tempers will flare, and discussions will raise challenges and counter- 
Challenges. In this setting, the training and personalities of agency 
and group representatives play an important part in SAMP decisions. For 
final agreement to be successful, the representatives must have credi- 
bility, mutual trust, and professional respect. 


Additionally, each representative must be able to ratify agreements 
made throughout the process, with full recognition of any legal or 
policy limitations. If SAMP issues require the development of new 
policies or interpretations of existing laws and policies, direct agency 
consultation on matters of policy and jaw must begin at the early stages 
of SAMP development and continue throughout the process. 


POINT SIX: All decisions must be recorded contemporaneously, 
wi Supporting documentation. 

Because the SAMP process may be a long and compTex one, all agree- 
ments of the representatives should be recorded contemporaneously and 
circulated fn written form. This creates a common "record" of decisions 
made and allows participants to correct mistakes or misunderstandings. 
It is advisable that a verbatum transcript or tape recording be on file 


to clarify detailed agreements. Generally, the recording of decisions 
should be the responsibility of the independent coordinator-mediator. 


POINT SEVEN: Local, State, and Federal criteria affecting the 
planning area must be incorporated and their use 
: ocumented in the plan. 


Each representative must be responsible for ensuring that the legal 
and policy concerns of the agency or group are considered and documented 
in the SAMP process. Perhaps most significantly, the representatives 
should consider the criteria and procedures of the Section 404 permit 
program. To varying extents, it is possible to reflect these criteria 
and procedures in the plan, with supporting documentation. In this 
manner, some of the "guesswork" and potential for future conflict can be 
alleviated. Since this aspect of SAMP is of significant interest for 
"streamlining" permit decisions and.procedures, it warrants some further 
discussion. 


As noted previously, if SAMP decisions are properly made, they can 
be used to “stratify” or partially satisfy permit decisions at the time 
of permit issuance. When planning participants are fam{lfar with the 
legal and policy criteria for Section 404 permits, and can anticipate 
Drojects which will require those permits, some advance evaluation of 
404 permit criteria can be conducted by parties such as Federal resource 
agencies (which normally review and comment on permits). For this 
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evaluation to occur, the participants must fully understand the permit 
criteria and must document each level of decision. For example, the 
participants may review relevant scientific data and evaluate whether a 
particular activity in a particular area would have an “unacceptable 
adverse impact” on the aquatic ecosystem within the meaning of the Sec- 
tion 404 guidelines. : : : 


As noted previously, advance permit evaluation in a SAMP can result 
in expedited permit decisfons. Nevertheless, it is important to empha- 
size that they cannot result in guaranteed permit {ssuance. The expec- 
tation of a guaranteed permit under a SAMP cannot be fulfilled under the 
existing legal system, and probably is not desirable from either a bio- 
logical or an administrative perspective. To avoid erroneous expecta- 
tions in this regard, the plan should clearly indicate and document the 
permit evaluations which have been made, and the remaining steps which 
must be taken for a permit to be issued. 


POINT EIGHT: Implementation procedures should be clearly and 

: explicitly defined for long-term use of a SAMP. 

There are three kinds of implementing procedures which control the 
long-term success of a SAMP. These are (1) an acceptable amendment 

process; (2) a detailed explanation of how the plan will be used, par- 


ticularly in local, State, and Federal permit decisions; and (3) clear 
written commitments from each agency or group. 


A SAMP probably will take several years of intensive discussion and 
negotiations to complete. Although no planning document should be 
static, a SAMP should not be easily amended if SAMP agreements are to 
have long-term use. Any amendments to the delicately “balanced” SAMP 
({.e., balanced between development and conservation interests) must 
contrive to reflect a similar balance. To ensure that ‘this is the case, 
the amendment process should include the same process and representa- 
tives involved in the original SAMP. Commitments to the SAMP are sure 
to cease if representatives are left out of the amendment process, or if 
the balance of the plan is disrupted. 


The “balance™ of a SAMP does not mean that all development becomes 
frozen in time. If an additional development project is sought through 
plan amendment, and the development would "unbalance" the SAMP, then 
biological compensation/mitigation can be used in some circumstances to 
"rebalance" the plan. This approach should only be used in the context 
of an estuary-wide strategy for restoration/compensation/mitigation, 
also developed by the task force. 


These eight points appear critical to the success of a SAMP based on 
our current experience. The omission of even one point may jeonardize 
the balance and outcome of a SAMP. No doubt we will refine or add to 


‘ these guidelines over time based on progressive experiences. Over time, 


the process might also be smoothed through the development of standard 
or mode] language, guidance documents, etc. 


TV. SAMP: THE BIG GAMBLE 


SAMP is a difficult and time consuming process and may not be appro- 
priate for all coastal areas, or even for all estuaries. farereeniaca 
if the eight points just described are followed, SAMP can result in 
definite advantages over the current method of coastal planning. 


From a biological perspective, SAMP can improve consideration of the 
aquatic ecosystem in five key areas. First, the process can better 
evaluate cumulative impacts of projects and permits. Second, the SAMP 
can provide for long-term protection of aquatic resources, provided that 
legally enforceable protections are developed and established for the 


_ geographic area as part of the SAMP. Third, SAMP can support estuary- 


wide planning for dredged material disposal and disposal alternatives. 
Fourth, the process can reflect estuary-wide strategies and plans for 
mitigation, compensation, or restoration of adverse impacts attributable 
to development. Finally, SAMP can ensure estuary-wide water quality 
oles plat which will in turn allow phasing of water quality improve- 
ments (@.g., improved fish passage, spawning, aquaculture, recreational 
and commercial harvest) on a priority basis. 


From a legal and political perspective, a SAMP allows divergent 
Interests to discuss and resolve their differences based upon mutual 
trust, professional respect, and the shared success of a mediated plan. 
In addition to controlling and alleviating controversy over Individual 
permit matters, the SAMP can provide a focus for ongoing, informal 
evaluations and discussions between the participants over particular 
projects and proposals. The openness and communication between develop- 
ment and conservation interests which are required for the development 
as a SAMP are unquestionably valuable, and should be encouraged to con- 

nue. 


Nevertheless, the benefits which may be gained from a SAMP must be 
tempered by some cautions. Because of the "fish bowl” nature of the 
process, a SAMP which 1s not properly developed may not reflect a 
balance between development and conservation interests, and could in- 
stead contribute to further losses of coastal aquatic ecosystems. 

For example, a SAMP could adversely affect aquatic resources if an 
agency or group selects the wrong “type” of representative. If the 
representative does not speak up for agenty or group interests, these 
interests may not be adequately reflected in the SAMP. If the agency or 


_ group then binds itself to agreements made in the SAMP, coastal resources 


could suffer. If a representative 1s too argumentative and cannot 
achteve credibility or professional respect, similar results may occur, 
or consensus may not be possible. 


Political interference in the SAMP process can also succeed in “un- 
balancing" the plan, to the detriment of coastal aquatic resources. All] 
parties to the SAMP must be careful to avoid political solutions to 
planning disputes and to play by the "rules of the game." A coomitment 
is needed by local congressional and legislative leaders to support the 
process and maintain its integrity. Otherwise, political decisions made 
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in a SAMP can be more blologically damaging than many years of case-by- 
case political decisions. 2 ee aa 


Finally, a SAMP will be harmful to aquatic resources if the eight 
points just outlined are not followed. Amendment procedures and stand- 
ards and conditional use criteria are particular areas of SAMP vulnera= 
bility. These areas must be carefully and definitely addressed in the 
SAMP to avoid resource-damaging “loopholes.” 


Y. CONCLUSION 


. The SAMP process 1s certainly a big gamble. SAMP can help to bridge 
the differences between planning, permits, and review procedures, with 
corresponding benefits to coastal aquatic ecosystems. Unless properly 
pele as discussed above, SAMP can also backfire, with the opposite 
results. 


The stakes are high, particularly as they concern the long-term 
viability of our nation's natural resources. However, if all parties 
play the game above the table, with genuine interest and commitment, 
the payoffs may be substantial for both coastal protection and coastal 
deve lopment. 
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PRINCIPLES & TECHNIQUES FOR SPECTAL AREA MANAGEMENT: 
THE GRAYS HARBOR & COOS BAY EXPERIENCE 


Gordon E. Davis, As tears 
Vice President 

Wilsey & Ham 

Portland, Oregon 


_ INTRODUCTION 


Special Area Management, as embodied in’ the Coastal Zone Management Act 
Amendments of 1980 is a concept for making collaborative planning 
decisions. The reason that this concept has evolved is a function of 
characteristics of the “special areas" to which it has been applied, and 
the failure of more traditional planning in those areas. 


Areas that are "ripe™ for such an approach are characterized by complex, 


interdependent and conflicting envirormental, economic and political 
factors. Even more characteristic, however, 1s the area's history of 
conflict that has resulted in extreme positions being taken on most 
{ssues. In such situations, the traditional approach of developing a 
plan by combining technical determinants with planning principles and 
public input will not be adequate to overcome polarized public positions. 
Even with the strongest form of advocacy planning by staff and supporters, 
obtaining a public consensus in these high conflict circumstances 1s 
unlikely. 


Special Area Management Planning, as a process of building public cone 
sensus through issue identification and resolution with techniques of 
mediation, negotiation and systematic planning, h&s evolved as much 
from on-the-ground experience as theoretical ponderings. The need to 
solve real problems immediately is often the impetus for this new 
approach. Such is the case with Grays Harbor, Washington and Coos Bay, 
Oregon. 


The Grays Harbor program represents a conceptual mocel for collaborative 
planning and decision making. It was conceived with a sense of what was 
necessary to allow local, state and federal officials to reach agree- 
ment on issues. However, the Grays Harbor program did not have the bene- 
fit of a full understanding of the systematic steps and techniques 
necessary to make the process successful. Coming three years after the 
start of the Grays Harbor program, the Coos Bay program had the advantage 
of the Grays Harbor experience and, therefore, represents an operational 
model for collaborative planning and decision making. 


This paper will first describe the physical and political context of 
these two estuaries In the Pacific Northwest. After briefly outlining 
the planning process and product of each program, the characteristics of 
the decision making group will be discussed along with the general 
sequence for preparing for and making decisions. Finally, in three 


“ significance." 


separate sections, specific techniques will be discussed for the use of 
‘technical: informtion, citizen involvement and conflict resolution: 


Throughout the paper, observations about successes and failures in 
Grays Harbor:and Coos Bay will be discussed along with a comparison of 
the two programs. : 


_ GRAYS HARBOR AND THE WASHINGTON COASTAL PROGRAM 


Grays Harbor is one of two major estuaries on the coast of Washington 
State and the only one with an authorized deep-draft navigation channel 
(35 feet). The estuary encompasses approximately 100 square miles, 
half of which are tideflats and intertidal Tand. The harbor watershed 
drains approximately 2,500 square miles from four rivers in the south- 
central portion of the state's Pacific coastline. 


Biologically, the harbor supports over 50 species of fish and shellfish 
and 325 species of water, shore, terrestrial and seasonal birds. The 
estimated 33,000 acres of intertidal lands support extensive eelgrass 
and saltmarsh communities. In a thirty-five year period from 1940, 
approximately 3,800 acres of intertidal Tands were used for dredged 
material disposal and are now uplands. Maintenance dredging also 
occurred on a continuous basis in the preceding thirty-five years 
although records are incomplete as to the loss of {intertidal lands 
during that time. 


Grays Harbor 1s an {industrially developed port which has been centered 
on the timber fndustry for the last 100 years. Presently, three major 
pulp and paper mills operate in the harbor although at one time, as many 
as 35 mills (of a smaller scale) were located on the harbor. Since the 


1960's, almost 400 million board feet of softwoods have been shipped 


through Grays Harbor annually. Approximately 34,000 people live in the 
communities of Hoquiam, Aberdeen, Cosmopolis, Westport and Ocean Shores, 
that surround the harbor. Over three-quarters of the work force are 
employed in the forest products industry. 


Other substant{al and growing sectors of the harbor's economy are 
commercial and sport fishing as well as tourism. Almost one quarter 

of the state's total annual charter trips originate from Grays Harbor, 
and Ocean Shores attracts as many as 50,000 visitors on holiday weekends 
to its long expanse of beaches. : : 


In 1976, under the Washington State Coastal Zone Management Program, the 
Grays Harbor estuary was designated as “an area of special concern,” and 
under the state's Shoreline Management Act, as a “shoreline of statewide 
The state cited in its management program the need to 
“naintain a balance between the filling of intertidal areas and the 
preservation of wetlands." . 

Under the Washington management program, each city and county prepared 
and received state approval for a Shoreline Master Program. The county 
and city master programs prepared in Grays Harbor were the first 
approved under the state-wide program, however, they did not resolve 
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-conflicts between local governments, the port, and the state and federal 


agencies over major development proposals in 
pacer cia cisived that the individual plans were done 
without adequate technical information, that they were too gee 
provide adequate guidance for permit decisfons and that ae co 
without the agencies direct involvement. Many eae He = oer te 
level claimed that the plans were too restrictive an nbn ae : 
adequate opportunity for growth. The conflict came to a pa e oe 
proposal to fill 45 acres of salt marsh for an off-shore f ing p 
form fabrication facility. Although a Bae eee tne Te aes 

ontingent on agreemen 

al or eR ae an without the completion of a single plan 


representing agreement by all. 


In 1976; an Estuary Planning Task Force was formed by the ata yaaee OG 
Regional Planning Commission (an association of jocal eoxeEae 

similar to Councils of Government in many states). eke ese Hs 
composed of representatives of each of the Toca) jurisdic te eH 
and the key state and federal resource and regulatory agencies, 


- help of a consultant, began a four-year, five step process to develop 


sa 
agement plan. The nucleus of the planning process wa 
Seer ts: ana byes day workshops held over a eae seb 
period. Through a mediation process, the consultant. led the Task Force 


through a systematic effort to: 


n estuary-wide management goal 
ee the et eacterics and establish guidelines for 
managing resources and development within eight sub-areas 
t » and 5 : 
3) ee ieainataers objectives, allowable uses and activities, 
| and special conditfons within 44 specific management units 


that encompass the entire estuary. 


1 to 

: re cause for debate, however, one {ssue@, a proposa 

fli het of intertidal lands, took two days of negotiating and 

four additional days of work to revise and refine the final las pont 

The initial agreements were reached in ae ser ete ple 
blished in early 1978. Then began a ieng - 

Jun gees that will result in a revised public draft in late 1980. 


CO0S BAY AND THE OREGON COASTAL PROGRAM 


There are 22 estuaries on the Oregon coast. Of these, only three are 

authorized and developed for a eae pe ey a bart ae é 
on the Oregon coast (excluding Colum ‘ 

ae Bem and encompasses 13,300 acres. It drains a watershed of 

approximately 650 square miles with one major river and 30 tributary 


streams. 


Coos Bay 1s divided into three distinct characteristic areas. Lower 
Bay, from the jetties to river mile 9 fs relatively narrow, ranging in 
width from approximately 2,000 feet to slightly over a mile. Its hydro- 
logy 1s dynamic and contains fringe area tideflats and intertidal lands. 
Scattered saltmarsh and eelgrass beds exist throughout this area. Upper 
Bay, the current and historic center of the developed portions of the 
bay Is relatively wide, ranging up to 2 miles wide in some areas, The 
majority of the Bay's 6,200 acres of tidelands are in this area, The 
third portion of the bay is a series of eight sloughs, four of which are 
river-like in their configuration. The upper portion af South Slough, 
encompassing an aquatic and watershed area of 4,400 acres, was designated 
as a National Estuarine Sanctuary in 1977, by the Oregon Leg{slature. 


Like Grays Harbor, Coos Bay fs a resting, feeding and wintering ground 
for migratory birds on the Pacific Flyway. Over 250 species of birds 
are present at various times during the year. Numerous species of fish 


and shellfish populate the bay with heavy harvesting of clams and oysters 
in the lower and mid bays. 


The northern configuration of Lower Bay is formed by North Spit, a sta- 
bilized dune area, approximately 6 miles Tong by less than a mile wide. 
This land mass, rich with a diversity of dune and marsh habitat 1s also 
the focus for future development pressures {in the bay. Its immediate 
proximity to the navigation channel and short distance to the mouth of 
the bay, coupled with the need to shift the development. focus from Upper 
to Lower Bay because of the Tack of adequate dredged material disposal 
sites in Upper Bay, makes the large land expanse of North Spit most 
attractive for diversifying the area's economy. 


Coos Bay 1s an {ndustrial harbor and like Grays Harbor, is centered on 
the timber industry. Three major mills along with several smaller opera- 
tions export in excess of 5,000,000 tons annually of which 70 percent are 
chips destined for pulp mills in Japan. Oregon, and particularly 
southern Oregon {1s approaching the end of its old growth forests resul- 
ting in declining timber harvests around Coos Bay. Thus, the community 
is actively working to diversify its economy. 


As a result of the 200 mile limit, Coos Bay ‘anticipates expanding devel- 
opment of the off-shore fishery. Presently, the exfsting commercial and 
sport fishery ranks second in size {n the state. Half of the commercial 
fishery 1s salmon while the sport fishery {includes hard and soft shell 
clams, dunceness crab, shad, striped bass, salmon, steelhead and other 
popular species. If current Port plans are realfzed, 200 acres on North 
Spit will be developed into a major fish processing center, adding sub- 
stantially to the role of the conmercial fishery in the Coos Bay 
economy. 


In 1973, the state legislature established a State-Wide Land Use Planning 
Program and in 1976 added a coastal component to that program. The 
principal feature of the program jis coordinated comprehensive plans 
prepared by cities and counties in conformance with prescribed state 
planning standards called goals. In all, 19 goals direct local govern- 
ments to deal with issues such as housing, transportation, agricultural 


re 
Bir 


ee ~ 
+98 eoatey Pa roe 
. Siz 

- = 


es 


eee jane # 
are & — 


67 


and forest lands, urbanization, natural resources, and numerous other 


‘topics. Four goals deal directly with coastal resources and establish 


standards for planning estuarine waters, coastal shorelands, beaches 
and dunes, and ocea areas. ; 


Bay area, through an extensive citizen based planning effort, 
ie ee adapted a Sofetahett Gs plan for the bay in 1975. Upon 
evaluation, however, it was found inadequate to comply with the state 
guidelines. Also, because it lacked direct state and federal agency 
{nvolvement and subsequent ratification,. those agencies refused to 
accept it as a guide for evaluating state and federal permits, even 
though a request was cons{stent with the local plan. 


The 1975.plan was scheduled for revision by mid-1979 along with the rest 


lear thata 
of the county's Comprehensive Plan. By late 1978, it was c 

consensus oes not forthcoming on how to develop an acceptable estuary 
plan. Based on the Grays Harbor experience, a consultant was hired to 
manage a process of preparing an Estuary Management Plan. 


ency Task Force of local, state and federal officials began 
cc geretbeae ders By July, 1980, the Task Force had reached {ts 
agreements and directed the consultant to prepare a first draft of the 
plan for revision and ultimate adoption by the end of 1980. In ail, 
the. Task Force met in 18 two-day workshops to complete its agreements. 
These agreements are contained in a complex array of approximately 144 
aquatic and shoreland management units. 


GRAYS HARBOR - THE CONCEPTUAL MODEL FOR SPECIAL AREA MANAGEMENT 


conceived as a comprehensive planning process maving 
sin Si SLA gS a broad estuary-wide issues to site specific decisions 
on use and activity standards. The means to make these decisions was a 
Planning Task Force consisting of local, state and federal officials, 
-each with some responsibility for the managenent of resources or the 
regulation of activities in the estuary. The process began with the 
preparation of a comprehensive data base of natural and human factors 
existing throughout the harbor. Those data, reproduced as a series of 


’ maps and supporting technical memoranda, were to be the information base 


for Task Force members to use in arriving at their specific management 
decisions. 


The decision mking and plan format were designed to be relatively 
simple, beginning with a broad, estuary-wide management goal “to 

manage the estuary for multiple uses.” With this goal establ{shed,. the 
entire estuary was broken down {nto eight sub-areas or planning areas, 
each representing a common set of natural and man-related factors. As 
each planning area was described in terns of {ts predominant character, 
major committed uses, existing or potential conflicts and assets, guide= 
lines were also established to identify how the planning area's natural 
resources would be managed as well as the economic role it would assume 
in the future. 


With the planning area guidelines established, an.overall picture of the 
harbor emerged to guide the site specific decisions that would be made 

at the next management level, the management unit. Forty-four management 
units were established, most representing segments of the shoreline. 

Each management unit Js described by boundaries perpendicular to the 
shoreline, a boundary parallel to the shoreline in the uplands, and a 
boundary in the aquatic area at the line of Ordinary High Water. The 
remainder of the aquatic area is essentially one management unit although 
there were several special aquatic units designated. 


After establishing the boundaries, each management unit was given a 
management classification. While there were eight classifications to 
choose from, in general the Task Force had to decide whether the unit 
should be.considered for urban, rural, conservation or natural uses, 

The assigned management classification included a standard set of allow- 
able uses. Following establishment of a management classification, the 
Task Force defined a management objective, assigned allowable activities 
and established any special implementation conditions that it felt were 
necessary to carry out the unit's management objectives. 


By first establishing a direction at- the broadest management level, the 
planning process narrowed the range of choices for each succeeding 

more detailed management level. It was presumed that it would be easfer 
to gain agreement on more general management policies first than to try 
to immediately attack site specific management policies, the level at 
which most of the standing conflicts existed. . 


The consultant's role was establishing the general framework .for decision- 
making, supplying much of the technical information, and documenting the 
specific agreements. reached. The consultant was to also act as a facili- 
tator to move the Task Force to arrive at consensus decisions. However, 
because this was the initial effort with the process and the consultant 
did not have a full understanding of the past conflicts, the process 


rapidly reached a point of mediating each decision rather than consensus 
building. 


While agreements were ultimately reached and the plan 1s now jn {ts 
final stages af completion, the conceptual decision making model that 
Grays Harbor represented did not work well operationally. A number of 
factors contributed’to the operational problems including: task force 
members did not understand the role they were being asked to play in 
this process as a planner/negotiator versus their normal role as regu- 
latory; individuals did not have a clear understanding of the legal and 
regulatory constra{nts of other members; technical information was not 
taflored to the types of decisfons that had to be made; agreements 
reached conceptually by the Task Force were difficult to recall] when 
reviewing specific language documenting that agreement; {Individuals had 
different levels of understanding of the issues involved; there was 
insufficient time for individuals who had developed a general mistrust 
of each other over years of regulatory conflicts to believe that they 
could come to an agreement; and leadership roles were not nurtured early 
enough in the process. 
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OS BAY, THE OPERATIONAL MODEL 


The Coos Bay Estuary Management Plan represented the opportunity to take 
the lessons Tearned. from Grays.Harbor and build anew approach for pre- 
paring special area management plans in high conflict areas. There are 
numerous differences in the actual content of the Coos Bay plan, some 
of which are the result of the differences in the two state programs. 
Others, however, are the result of attempts to correct problems en= 
countered in Grays Harbor with documenting management decisions, 
boundaries, aquatic versus upland management units, use and activity 
standards and other items. None of these more technical changes will 
be discussed in this paper. Rather, this paper will describe the se- 
quences of steps used in Coos Bay to: prepare the Task Force for and to 


better allow them to make decisions. In addition, several key techniques 


{n the Coos Bay process will receive further elaboration. 
THE DECISION MAKING MODEL 


There are two primary considerations in destgning a decisfon making model 
such as that used in Coos Bay. First, what is the ability of the group 
to make decisions, and second, what is the sequential process that the 
decision makers must go through. : 


The Decision Making Group 


In Coos Bay, the decision making group was an Interagency Task Force’ 
made up of representatives of the local, state and federal governments. 
The local contingent were elected officials from each of three Incorpor- 
ated cities, the county, and the port. In contrast, in Grays Harbor the 
Jocal representatives were not necessarily elected officials. From the 
state there were representatives from the fish and wildlife agency, the 


agency responsible for regulating f{11 and removal and the agency charged 


with protecting environmental quality. The federal representatives were 
the National Marine Fisheries Service, the Fish and Wildlife Service, 

the EPA and the Corps of Engineers. In addition, two "citizens-at-large" 
were asked to serve on the Task Force. The state agency responsible for 
managing the land use and coastal planning program served aS an ex=- 
officio member, Each Task Force representative also had an alternate, 
many of whom attended mst or all of the Task Force workshops. Because 
the management decisions were to be made by consensus, considerable time 
and effort was required to prepare such a diverse group for decision 
making. Factors involved in this preparation include: 


1. Belief in the Process 


Since there may be substantial outside pressures on {ndividuais and 
the group as a whole to reach agreements, {t is necessary that the 
participants understand and believe that decisions can be made, 
otherwise they will not be able to make decisfons. In general, 
4ndividuals must belfeve that they will be able to achieve what 
they or their constituency would like to see happen. There are 
many ingredients in achieving this belief, however, being able to 
actually see the group make a decision even if it is a small one is 


2. Knowing the Players 


Ultimately for the group to be effective decision makers, they are 

all going to have to know each other in terns of their: 

e@ Authority - who they represent, how much d{frect authority 
they have, how willing they are to go beyond 

their specific authority to see issues in full 

perspective, etc. 


e. Constituency = in addition to the actual authority an Individual 
may possess, some members may be viewed as repre- 
senting, in fact or by inference, some other 
external interest. Such outside constituencies 
may substantially effect the individual's per- 
ceived authority in the group. 

e Style - everyone has a unique style for dealing with 

j other people; some people come “off-the-wall”, 
others take a hard line to the bitter end, some 
agree with all positions, some don't say anything 

-until the end, etc. 

@ Philosophy - everyone has some basfe philosophic position, 

: some are very obvious, others are more obtuse. 


e Dependability - to what degree can one rely on a person to take 
a certain position in a situation. Inconsistency 
will ultimately result in exclusion from the 
mainstream of decision making. 


@ Coalition 


how willing {is the person to develop coalitions 
Potential - 


to arrive at agreement. 
@ Knowledge = as people's areas of knowledge becom recognized, 
the group may tap that information regardless of 
the philosophic position of the individual, 


3. Leadership 


While consensus decisfons are reached through discussion, the dis- 
cussion process 1s most effective when there 1s a coalescing of 
positions through a spokesman or leader. The natural tendency of 
a group {fs to evolve toward identification of a leader. In a group 
with differing objectives, more than one will evolve. In addition, 
depending on the personalities involved, leadership may change from 
issue to issue. Establishing leaders {fs essential to effective 
decision making and may require some nuturing by the facilitator. 
In the absence of leadership, the facilitator can play that role on 
a limited basis, however, dependence upon this technique will erode 
the facilitator's effectiveness and may not lead to as strong of a 
consensus. 
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While there 


4s a general order to these steps, in practice there is a great eal of 
overlap and recycling between steps. 
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. decision making process and other procedural matters. 


Orientation 


: to orient the decision makers 
The stated purpose of this step 1s aoe 
to the physical setting they will. be dealing with, the sit: Seer 
or secondary objective is to simply get the group together » begin 
their preparation for decision making. 


i : > than get the 
fons: An Initial orientation does little more 
Scan eieethert Aside from the pide ot ey erty a 
following an orientation session, they i 
Bee aie ae the epecifics of either ae physica! pod estar ete 
i to reorien e gro 
Sera aces J har beeecranes they start dealing with specific 
the process, particularly when they ; Pais 
i hat accomplishes many obj 
4csues. An effective technique t a Be caine, 
nembers to informally visit specific are 
LC ppae before or after sessions with other members that ts tlh 
area or the issue. Formal field trips are useful: but time cons cy 
and offer less opportunity for one-on-one exchanges. 


Issue Identification 


n the process, this step will allow the group to 

ae alee and Be issues for resolution. In ete 
tion they will be able to identify the types of enigrne Tee ara 4. 
th ill need to deal with the issue and how they want by i. 

ah brought to them (see section on Technical Information for 
Wireher elaboration). The unstated objective of this step 4s to 

ae ve an early opportunity for the group to agree on “pepe ae 
: n if it is only on what they disagree about. In addition, 
arobeorsin ity to get all the issues out on the table so everyone 
gets a sense of what 1s coming. 


S t : may be more difffcult than {t sounds. Each 
eee oe ie leciews but they are often unclear about 
er 1 issue. In addition, there is a reluctance to suggest some 
res aac fee fear of "laying your cards on the table.” In Coos Baye 
ee yacested that development of the North Spit would be an : 
Renae oat it that time the Port was in the middle of a major permit 
ise at a "T dock that would allow the development of a major 


portion of the Spit. 


Background Information 


The knowledge of the decision maker concerning the issues, the 
setting and the legal and regulatory constraints will be variable 
and incomplete. This education process will require much repeti- 
tion and review, particularly when dealing with specific issues. 


One of the most Important areas of necessary background information 


is a complete review of the legal and jurisdictional constraints 
that have bearing on the planning areas. 


Observations: Do not assume that state or federal agency represen- 
tatives know anything about local land use controls. Conversely, 
da not assume that local officials really understand state and 
federal regulations and procedures. Even those who should know, 
rarely do, and often if they do understand the regulations, they do 
not trust their application. One exposure to the subject of the 
regulatory process will not be sufficient; many repetitions will be 


- necessary. 


The other necessary background information is technical data on the 
phystcal, biological and economic setting. .This subject will be 
discussed in a later section in more detail. However, while {t may 
be desirable to develop a comprehensive geographic data base, if 
that information is not in the format or detail necessary for 
decision making, it is of little use. Additionally, it 1s important 
to remember that if a Special Area Management Program is character- 
{zed by a high conflict situation where issues are polarized, tech- 
nical information will play a Tess significant role in resolving 


conflicts between public interests than {n a traditional planning 
process. 


Decision Making Tools 


Prior to embarking on substantive decisions, decision mkers mist 
be equipped with a vocabulary of management tools. Management 
categories, definitions of terms, allowable uses and activities, 
development standards, are all items that decision makers must 
agree to and understand. 


Observations: The desired level of predictabil{ty will be the 
primary factor that will influence the selection of decision making 
tools. The tools that are chosen will determine how specific mana- 
gement decisions will be in the plan and what questions will be left 
to be answered in the permit process. Task Force members will tend 
to insfst on being very specific in making planning decisions and 
therefore ensure a high level of predictability. However, to do so 
may require more information than 1s or can be made available to 
the planning process. The temptation to deal with project specifics 
in the planning process {s great but will not be possible with tools 
that are designed to be more universally applicable. 
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Making Decisions 


The approach formaking management decisions will be shaped, {n part, 
by the specific format chosen for the plan. However, the concept © 
of beginning with broad level decisions and using them as con- 
straints to shape more detailed,.and presumably more ‘conflicting 
decisions {1s universally applicable to group decision making. The 
process can be structured as follows: 


Sub-Areas 


Breaking the planning area into sub-areas organizes a large complex 
area into smaller, more understandable pieces. Criteria such as 
physical boundaries, natural features, ownership, conflicts, polf- 
tical jurisdictions, and existing uses can begin to differentiate 
the sub-areas within the planning area. Having decision makers 
agree on the areas, describe their characteristics and establish 
general guidelines for managing the resources and defining the 
economic role of the areas, creates a general policy framework for 
the planning area and at the same tim progressively increases the 
Tevel of difficulty of decision making. 


Observations: - Of a11 steps in the process, this has been the Teast 
successful. Because this is the Task Force's first substantive 


decision making experience, they have found it very difficult to lay’ 


out even general policy guidelines for the future of an area. They 
immediately realize the implications of the policy guidelines on 
more specific decisfons that will be made at the management unit ° 
level. Without knowing the details of management unit decisions, 
Task Force members are reluctant to foreclose any options, even at 
this very general level. The experfence in Grays Harbor was 
generally more successful than in Coos Bay although both had similar 
problems with completing the sub-area process. The facilitator 
should be prepared with alternative approaches or techniques at this 
step. 


“Management Units 


The major objective of the process 1s to make decisions at the 
management unit level. At this level, the geographic area may be 
quite small ({n Coos Bay one management unit included less than 
1,000 feet of shoreline) -and the management decision may be very 
detailed. At this point, the decision makers should be fully pre- 
pared with the knowledge of the issues, the information that bears 
on the issues, and the decision making techniques necessary to make 
decisions. The format for the specific management decisions will 
be determined by the management approach and tools selected. How- 
ever, again a progressive decision making approach appears to be 
most effective. 


Observations: This is the most tim consuming step of the process. 
In Coos tay this step took nine workshops over a five month period 
and a total of 19 full days for the Task Force to reach agreements 


On 144 aquatic and shoreland management units. Of that time, three 
days were spent om a specific conflict resolution session (see 
section on Conflict Resolution for elaboration). No matter how 
much time has been spent Preparing decision makers with know] edge 
‘about their management tools, the issues, and background {nforma- 
tion, they do not begin to fully understand the process unt{] they 
are required to apply it. Therefore, the general format for dealing 
with each management unit included: 1) a review of the existing 
physical, biologic and human uses and conditions, 2) a public 
comment period tio to 15 minutes) for non-Task Force members, 3) a 
review of unit boundaries, 4) establishment of a management classi- 
fication and management objectives, 5) specification of allowable 
uses and activities, and 6) {dentification of any special conditions 


that the Task Force believed were important to achieve the manage- 
ment objectives. 


TECHNICAL INFORMATION 


In a traditional planning approach a systematic evaluation of technical 
data plays a primary role in shaping planning decisions. However, as 
Stated previously, “special areas," necessitating the application of the 
principles of a Special Area Management Program, are areas where trad{- 
tional planning has failed because of severe conflicts that have polar- 
ized public Interests. In many Cases, technical determinants will not 
Overcome conflicting interests. In fact, getting agreement on the ade- 


quacy and significance of data may be as difficult as reaching agreement 
on the {tssues themselves. 


Planning decisfons {n a Spectal Area Management Program are often com- 
promises. Reaching a consensus decision may be dependent upon a real{- 
zation by Task Force members that it ts acceptable and even advisable ty 
make decisfons {n conflict with the technical data. For example, accep- 
ting a resource loss (rejecting a technical determinant) may be accep- 
table within a Special Area Management process simply because of the 
guarantees for resource protection gained elsewhere. 


In spite of the need to be able, at times, to reject technical deterni- 
nants, technical data can play a central role in many Special Area 
Management decisions. The degree of its effectiveness in assisting the 
Task Force in decision making is dependent on the data being formated {n 
a manner that directly bears on the decis{on being made. 


In the Coos Bay program, the data system was substantially changed from 
that used in Grays Harbor. Like Grays Harbor, a "bay-wide” resource 
inventory was prepared at a relatively large scale (1"=3000', 1"31500') 
covering a broad range of resource and human use topics. However, in Coos 
Bay, the Interagency Task Force reviewed the {issues early {n the process 
and, therefore, could also review the Information requirements that would 
be necessary to deal with the issues. For some issues, the Task force 
belfeved that the broad resource Inventory would be sufficfent, Some 
issues were so complex or controversial, that the level of detail of the 
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information needed had to. be substantially Increased. Five issues 
(generally specific areas within the Bay) requiring detailed information 
were identified and Specific Area Assessments were conducted in each, 
bringing the level of detail in most cases up to a scale of 1"=400'. 


’ Other {ssues, while more complex than could be dealt with through the 


broad resource inventory, did not require a new data collection effort. 
These {ssues simply required that knowledgeable people be assembled to 
deal with the issue through a systematic work program designed to: 

1) fully define the issue, 2) describe the alternative courses of action 
that the Task Force could take to deal with the issue, and 3) describe 
the implications of choosing one alternative aver another. This third 
form of data collection also served as one of the key elements in 
"citizen. involvement" since the resultant Functional Task Forces were 
composed of industry representatives, interested citizens, other special 
nterest groups and agency (principally state) technicians. 


Perhaps the most consistently useful information to the Task Force was 
aertal photographs. The state had recently contracted with the Corps of 
Engineers to fly the coastal zone. Composite color aerials were pre- 
pared at a scale of 1"=1000'. These aerials were used throughout the 
decision making phase and management unit boundaries and other informa- 
tion was placed on them for on-the-ground referencing. In addition, 
selected enlargements were made to form the base sheets for each of the 
five Specific Area Assessments. Finally, as specific issues were 
deferred to Conflict Resolution, additional enlargements were made of 
the specific areas involved. In the course of discussfon on specific 
{ssues or management units, 1t was no uncommon for Task Force members to 
cluster around an aerial photo to agree on boundaries or other issues. 


CITIZEN INVOLVEMENT. 


Citizen involvement in the planning process is designed to obtain their 
knowledge, ideas and values (priorities). The Grays Harbor program has 
been criticized for having insufficient citizen involvement, although 
numerous techniques were used throughout the process. Perhaps the most 
severe criticism has been in the inability of citizens to be directly 
4nvolved with the Task Force in their decision making process. While 

the Grays Harbor sessions were open and members of the public did attend, 
direct participation by the public was limited. It should also be 
painted out that while there was considerable interest by special interest 
groups in Grays Harbor, there was very little general public interest 
expressed through the several processes designed to gain their involve- 
ment. 


In Coos Bay, the interest of the general community and special interest 
groups in the planning program was very high. in addition to town halls, 
community questionnaires, estuary information events, hearings and other 
typical techniques, several techniques were used to allow direct citizen 
{nvolvenent with the Task Force. First, the Task Force itself included 


two citizens-at-large appointed by the County Commissfoners. While 
Jocal elected officials theoretically represent the citizen consti- 
tuency, many are often perceived to have a certain bias. Citizen 
appointees may also have a.bias but their non-elected status provided 
a balance to the Task Force that was beneficial. 


The Functional Task Force process already described in the section on 
Technical Information used in Coos Bay was a major opportunity for 
{interested citizens to discuss issues and present conclusions directly 
to the Task Force. The reports from these groups were used extensively 
by the Task Force in making decisions. 


Of particular Importance fn Coos Bay was allowing public comment at the 
beginning of the discussion of each management unit. This provided 
citizens a direct opportunity to tell the Task Force what they felt its 
decision should be. While it considerably lengthened the time for 


discussion, it had a significant influence on the decisions that were 
made. 


Finally, the Task Force itself conducted a Town Hall just prior to 
embarking on the conflict resolution session. In this very spirited 
meeting, the Task Force was asked to defend many of.its decisions and 
was given opinions on the issues that remained to be resolved. In the 
Fall of 1980, the Task Force will hold another Town Hall to receive 
comments on the draft plan before they direct the consultant on the 
contents of the revised plan. 


CONFLICT RESOLUTION 


In Grays Harbor, as decisfons were incrementally made around the estuary, 
each issue was carried through to a final agreement. As major issues 
were confronted, the process moved froma simple consensus discussion 
{nto direct negotiation. In dofng so, the Task Force began to adopt a 
negotiating approach for dealing with all issues and as a result, 
substantially increased the strain of making decisions. Issues became 

a conflict too quickly and did not allow a more open ended consensus 
discussion to be fully effective. 


In Coos Bay, to ensure that conflict resolution through negotiation 
would be used only with those 1ssues where there were truly a conflict, 

it was decided that a specific conflict resolution session would be 
progranmed at the end of the decisfon making process. Issues that became 
true conflicts in the course of making incremental decisions around the 
bay would be deferred to the end of the process. To ensure that only 
absolute conflicts were deferred rather than every issue on which there 
was some disagreement, the facilitator mace the determination as to when 
the Task Force had reached such a conflict. In several instances, when 
Task Force members suggested that an issue be deferred, the facilitator 
refused to allow it, belfeving that a consensus could be achieved or 

was close at hand. Out of the 144 aquatic and shoreland management units, 
six were deferred to conflict resolution. 
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To prepare for the conflict resolution session, the deferred management 
un{fts were categorized by issue of conflict. In this case the issues 


’ were moorage (four units) and industrial lands (two units). Special 


background information was prepared for the Task Force including a 
review of the existing s{tuation, the decisions the Task Force had made 
elsewhere in the bay on the issue, and a summary of relevant technical 
information from the work of the Functional Task Forces, the resource 
inventory and other available data, Ouring the conflict resolution 


- session, additional technical expertise was brought In to supplement 


available materials. OQver a two day period, conceptual agreements were 
negotiated; these were then finalized through special sub-committee work 
and approval of final drafted language. 


With the: benefit of the perspective of the decisions the Task Force had 
already made throughout the bay and full confidence in their ability to 
make decisions as a group, the conflict resolution process was relatively 
easy in comparison to the very strained sessions fn Grays Harbor.. 


* CONCLUSION 


The nation’s coastal zone contains the most complex array of natural 
resources, economic values and political and jurisdictional interests of 
any area in the country. Any planning and decision making process 
dealing with this area will find difficulty in affecting a balance 
between such diverse interests. Add to this complexity, a history of 
conflict and polarized public interests, and the traditional approach to 
decision making will be ineffective in resolving {ssues and developing a 
publie consensus. The Special Area Management Program {fs designed for 
these areas and circumstances. It is an approach that 1s not shaped by 
physical, economic or political determinants, but by the need to reach 
agreement. The conceptual and operat{fonal models developed for Grays 
Harbor and Coos Bay have established a format on which future Special 
Area Management Programs can be based. The major task ahead in those 
programs will be to perfect techniques to make the process more effec- 
tive in reaching a public consensus. 
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CHAPTER IV 


SPECIAL AREA MANAGEMENT PLANNING IN THE FEDERAL SYSTEM 


Grays Harbor is the pioneer of Special Area Management Planning. 
This program and the attention it received to a creat degree led to the 
incorporation of this concept into the Coastal Zone Improvement Act of 


1980. While this amendment to the Coastal Zone Management Act of 1972 
provides a significant step in the development of federal policy, there 


= 


nonetheless remains many related concerns and issues regarding how this 


planning concept can be successfully integrated with other federal regula-— 


tory programs to provide for effective, coordinated, and efficient manage- 


i 


19s) 


ment of the nation's coastal ‘resources. Clearly the most comprehensive 


exploration of this question is the pertanent sections. of Ine Kederal Coastal. 


Programs Review: A Report to the President by the Office of Coastal Zone 


Management, published by the National Oceanographic and Atmospheric Adminis-— 
tration in January of 1981. While this chapter presents some of the points 
in that report, much more detailed discussion is provided in the original. 


Readers interested in a more detailed discussion should obtain a copy of 


tne oinid report. 


fuch of this analysis was developed by Grant DeHart and is derived 
from his long study of the Grays Harbor process. Many of the factual 
descriptions and quotations in the discussion are from Grays Harbor situa- 
tions. As such, this report represents, al least in part, @ result of the 
Grays Harbor experience and it points to where federal policy must proceed 


if there is to be a cohesive management of coastal resources. 
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THE FEDERAL COASTAL PROGRAMS REVIEW 
A REPORT TO THE PRESIDENT 


PREPARED BY THE 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 
UNITED STATES DEPARTMENT OF COMMEPCE 
JANUARY 1981 


T+ GENERAL CONCLUSIONS AND RECOMIENDATIONS 


As we have increased the protection of valuable coastal resources 
during the past two decades, our regulatory system has become more complex. 
Most coastal development proposals are approved without undue problems, 
In coastal areas where complex natural resource and economic developrent 
issues must be balanced within limited geographic boundaries, the system 
of casn-by-case review by multiple acencies often ieads to delays, pro- 
tractec disputes, loss of valuable habitats and considerable uncertainty 
for applicants, agencies, and interested citizens. Problems arise a5 
aresult of inconsistent policies among’ government agencies, lack of 
guidance to applicants and others about agency policies that will be 
applicable to specific permitting decisions, inability to address 
issues of cumulative impact, excessive costs to applicants and the 
public, and real and perceived misuses of case-by-case pennit review 
procedures. Problens also arise when development interests fall to 
consider natural values early in project planning, especially in areas 
where Jocal plans and zoning ordinances do not require such cons id- 
eration. 


Considerable work i$ being done at all levels of sovernment on ways 
to alleviate these problems. Federal and state agencies are epploying 
or investigating consolidated and joint application and review procedures, 
stratified and general permitting, mandatory consistency requirements, 
preapplication and penmit tracking services, consolidation and delegation 
of permit authorities, and various Lime-limiting techniques. Nonetheirss, 
more can be done. 

Specific recemmondations are set forth in Section Vi of thts chapter 
with respect to. Improvements in the Federal programs that have tye most 
significant impact on a wide range of efforts to manage special areas 
the coast. In general, a number of points stand out that apply to mn 
of the programs analyzed. These general conclusions and reconmenhdtatinns 
are as follows: 


_ A. Federal regulations asverning permits for development in shore- 


line and wetland areas do not include sufficient substantive culdance 
with respect to key regulatory terms. 9 7 0 

As indicated in Section iV, Federal requietions typicaliy ron- 
tain only very General statements of substantive regulatory policy, 
leading to a high degree of uncertainty tn the permit process and tacos ts 
tent guidance ta applicants. In special geographic areas of the enasial 
zone, where competition between resource protection and development tends 
to be intense, and where numerous Federal, state, and tocai avsencios 
are involved in permitting decisions, advance substantive guid«nce ts 
particularly necessary. 


There is a critical need for Federal requiaticns and guidelines to 
clarify and define standards for the mitioatfon of adverse impacts af 
dredging and filling and structures {mn wetlands and intertids? arees, 
and for requiring woter-dependent or water-related uses of sharrity 
and land created by the fill of such areas. 
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Federal resource agencies and the Army Corps of Engineers do not 
currently have standard approaches or requirements .for requesting the 
mitigation of adverse impacts of development in wetland or intertidal 
areas. Mitigation policies developed for specific plans or permit condi- 
tions vary fron one agency to another and from one part of the country 
to another within an agency. For example, wildlife agencies and the 
Corps in one region of the country may allow unavoidable wetland losses 
to be mitigated by limiting the magnitude of the proposed project. The 
same agencies in another region may require that losses be conpensated 
for by replacing or providing substitute resources or environments. To 
many applicants, the operative agency practice seems to be, "get what- 
ever you can" based on the latest technical conference paper or the 
political situation in the area. For example, a Port official commented 
on his problems in obtaining a clear policy on mitigation from Federal 
agencies for a dredging proposal; 


"At each meeting, one or more of the agencies demand something 
additional which they have thought of since the last meeting. 
They have taken the position that if these conditions are not met, 
they will revert back to their original objections to the permit. 
I hope it is apparent fron [this example] that there are no bounds 
to mitigation requests. It seems to be ‘all the traffic will bear!” 


The Department of the Interior's Fish and Wildlife Service has recently 
taken steps to clarify agency policy for the mitigation of adverse impacts 
of Federal and federally permitted developments on fish and wildlife 
resources. 


Agency interpretations of the extent to which proposed activities in- 
volving alteration of wetlands must be water-dependent or water-related 
also vary. For example, the Regulatory Program of the Army Corps of 
Engineers indicates that, when the District Engineer evaluates whether an 
alteration is necessary, he or she shall consider: 


"Whether the proposed activity is primarily dependent on being jo- 
cated in or in close proximity to the aquatic environment and whether 
feasible alternative sites are available. The applicant must provide 
sufficient information on the need to locate the proposed activity 
in the wetland and must provide data on the basis of which the 
availability of feasible alternative sites exists." 


EPA's proposed regulations for Section 404(b)(1) of the Clean Water Act 
have similar provisions. However, neither set of ‘regulations provides 
further guidance to agency personnel on the meaning of water dependency, 
and neither agency has nonregulatory guidelines on the subject. As a 
result, field personnel use their own judgments and attitudes on the 
4ssue on a case-by-case basis, and they may, or may not, be consistent in 


practice. 


Recommendations 


Federal resource agencies and the Army Corps of Engineers should de- 
velop uniform substantive guidance for field personnel with respect to 
key regulatory terms that affect permitting for development in wetland 
and shoreline areas. A number of states also have similar requirement ¢ 
that should be taken into account in developing substantive Federal 
guidance on these matters. 


Be Federal regulatory agencies do not have u 


‘ _ cies do not have uniform techniques for 
making key regulatory assessments related to development in shoreline 
and wetland areas. EE SO CET EL ORME Sh SHEETS 


Before substantive judgments can be made about matters such as miti- 
gation requirements for a proposed project or water dependency, Federa} 
regulators are conmonly required to measure cumulative enviromental 
impacts, assess relative project needs and alternatives, and estimte 
the effects of wetland or shoreline alterations. The methods and tech- 
niques for making these assessments are rarely specified in advance and 
often developed on a case-bycase basis, thus burdening applicants and 
agency representatives with the development of such techniques and 
Pe: applicants and others uncertain how proposals are to be eval- 
vated. 


For example, one of the criteria used in evaluating every application 
for an Army Corps of Engineers permit for the alteration of wetlands is the 
relative extent of the public and private need for the proposed structure 
or work in the navigable waters of the United States. No permit will be 
granted to work in wetlands by the Corps unless the proposed alteration is 
necessary to realize benefits that outweigh the associated damages to the 
wetlands. These concepts of need and effect are also considered by the 
other Federal agencies that review Corps permit applications under the 
Fish and Wildife Coordination Act and other laws. Neither the Corps nor 
the Fish,and Wildlife Service has written guidance for field personne] 
on Lechniques for assessment of need. It is addressed on an ad hoc 
basis in each individual case rather than in a systematic fashion. 


Reconmendations 


A set of standard methods and techniques would be useful for 
making assessments in special coastal areas. The Council on Environmental 
Quality and the Envirormental Protection Agency, in cooperation with the 
Corps of Engineers, should jointly develop and publish guidelines for 


assessment methods and techniques involving dredge and f111 or other 
shoreline alteration decisions, pursuant to their roles in administering 
the National Environmental Policy Act and the Clean Water Act. These 
guidelines should be developed in close coordination with the Water 
Resources Council and other interested state and Federal agencies, and 
should be suffictently flexible to allow for differences between regions 
and state practices. 


C. Federal 


In the 1980 amendments to the Coastal Zone Management Act, Congress 
adopted a new policy to encourage special area management plans. The 
term “special area management plan" is defined as: “a comprehensive plan 
providing for natural resource protection and reasonable coastal-dependent 
econanic growth containing a detailed and comprehensive statement of 
policies; standards and criteria to guide public and private uses of 
lands and waters; and mechanisms for timely implementation in specific 
geographic areas within the coastal zone.” Such plans are designed to be 
an integral part of conprehensive state coastal zone management programs. 
Typically they provide a detailed expression of the state's coastal 
policies and use standards for specific portions of the coastal area, 
such as an estuary, bay or port district. 


As discussed in Section Y, special area management planning can 
potentially lead to long-term improvements in the predictability and con- 
sistency of state and Federal permitting, provide long-term protection 
for specific resource areas, help avoid or resolve conflicts over specif- 
ic permits, and provide substantial savings in time and money for appli- 
cants, interest groups and the public. Some modifications to Federal 
regulations are necessary if the process is to be used more widely. 
These changes should not modify the substance of existing environmental 
programs, only the procedures for implementing these requirements. 

. Agency officials can implement more effectively the substantive require- 
ments of existing Federal laws if they are authorized to use plans as a 
part of their regulatory process. 


Full utilization of the special area planning technique will depend 
on whether Federal agencies are legally authorized to make binding policy 
commitments to such plans for use in subsequent review of permit applica- 
tions. If agencies are prevented from making such commitments, the 
influence of such plans is likely to last only as long as participating 
representatives maintain their “informal” coordination and cooperation. 
As indicated in the discussion of the Grays Harbor Estuary Plan, while 
Federal agency representatives that participated in the planning process 
may be willing to endorse the Plan and use 4t as a major influence in 
their review and decisions on permits, they are not confident that the 
Plan would have any formal or legally binding influence over their actions. 
They cannot assure that the Plan could be used in a court test as an 
expression of agency policy in the area, or that a new agency administrator 
would not reject the commitments of previous agency representatives. 


In addition, full utilization of the special area planning technique 
requires agency commitment to the concept of tiered or stratified regula- 
tion. Although CEQ regulations encourage Federal agencies to tier their 
environmental impact statements to avoid repetitive discussions of the 
same issues and to focus on the actual issues ripe for decision at each 
level of environmental review, the concept has been applied primarily in 
the context of project-related actions such as highways, rights-of-way, 


and major construction projects. Currently Federal agencies do not 
general ly initiate environmental impact assessments or statements until 
specific project applications are submitted for review. The current 
regulatory system of these Federal agencies is unclear as to how or whether 
proposed area management plans accompanied by programmatic environmental 
impact statements can be approved and used as a basis for making limited 
regulatory findings for all prospective activities. As indicated in the 
Grays Harbor case study, discussed in Section V-B, the Office of Coastal 
Zone Management has addressed this problem by serving as lead agency for 
the programmatic environmental impact statement. ; 


Finally, special area management planning processes can also require 
substantial amounts of professional staff time and funds for data collerc- 
tion, environmental analysis, planning, citizen participation, environ- 
mental assessment and associated activities. Some funds are available 
to state and local agencies for such expenses through Section 306 (program 
administration) and Section 315 (estuarine sanctuaries) of the Coastal 
Zone Management Act. However, significant additional assistance would 
becane available if the agencies responsible for a variety of other 
Federal planning programs were to establish special area management 
planning aS an eligible cost for planning assistance by appropriate 
recognition in agency regulations and guidelines. 


Recommendations 


Regulations should be changed for a number of programs that play 
key roles in the management of special coastal areas to enable agency 
representatives to develop and endorse formally or otherwise approve 
special area management plans for use in subsequent permit: reviews. 
Those agencies should establish guidelines and conditions, upon which 
such development, endorsement and approval will take place; the forms 
of necessary agreements; and determine the effect of such approved plans 
on agency permit review comments and decisions. In addition, agency 
regulations and guidelines should be revised to ensure that special 
area management planning costs are eligible for planning assistance. 


D. Federal agencies lack an appropriate forum for resolution of 


problems impeding collaborative planning efforts. 


Experience to date with the application of special area management 
concepts by Federal agencies indicates that an interagency committer at 
the agency headquarters level would be useful in dealing with the opportu- 
nities and constraints identified by this review. No such forum currently 
exists for dealing with the problem of agency collaboration in specia 
area management efforts. Such a committee could undertake the following 
activities: 

a Develop an interagency consensus on key national policies, 
standards and definitions involved in the interpretation of 
Federal coastal regulations (e.g, mitigation and water- 
dependency ).« 
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Develop standardized guidelines for the assessment of ‘environ- 
mental impacts and the public interest involved in interpre- 
tation of Federal permit regulations (e.g+, cumulative impacts, 
need, alternatives). 


be Oversee the revisions to Federal regulations necessary to pro- 
vide explicit authority for development and legally binding 
use of the Special area management planning process, and 
develop nonregulatory guidelines and approaches for enforcing 
the results of such processes. 


> Initiate and oversee a Study of Federal financial assistance 
programs that could be used to fund the development of special 
area management plans and to implement the nonregulatory aspects 
of those plans. 


. Exchange technical information on the development and implemen- 
tation of special area management plans and provide technical 
assistance to Federal field personnel and state and local 
governments in utilizing the special area management planning 
process. 


Reconmendations 


An interagency committee should be established to assist efforts to 
coordinate and simplify Federal regulations in special coastal areas. 
This conmittee should be chaired by a representative of the Council 
on Environmental Quality, and include voting representatives from the 
Environmental Protection Agency, the Fish and Wildlife S ervice, the 
Army Corps of Engineers, the National Marine Fisheries Service, the 
Office of Coastal Zone Management and the Water Resources Council. 


Because of their potential interest in special area management plan- 
ning (but less direct involvement in such plans on a routine basis) the 
following agencies should be involved on an informal basis in conmittee 
deliberations: the Department of Housing and Urban Development; the 
Department of Energy; the Department of Transportation; The Department 
of the Interior's Bureau of Land Management, Geological Survey, Heritage 
Conservation and Recreation Service, and National Park Service; the 
Department of Comnerce's Econonic Development Administration, Maritime 
Administration, and National Sea Grant Program; the Advisory Council on 
Historic Preservation; and the Office of Management and Budget. 


The committee should be encouraged to involve other agencies, inter- 
est groups, state, regional, and local officials, academic and research 
institutions, ports and the public in {ts deliberations, as necessary. 
One approach might be to offer an open chair at the meetings of this 
committee to a local or state expert and/or decisionmaker, depending on 
the matter before the conmittee, as a means of incorporating such expere 
tise. 


Til. PROBLEMS OF THE EXISTING REGULATORY SYSTEM 


This section of the chapter discusses the evolution of the Federal 
and state environmental regulatory process during the last two decades, 
the typical types of conflicts generated by multi-agency review of 
eee) ee proposals, and the kinds of generic problems created by such 
revi ew 


A+ Recent Evolution of the Regulatory Process 


An important result of increased environmental awareness and concern 
during the 1960s was a flurry of legislative activity at both state and 
national levels, and judicial challenges that changed the way in which 
some existing laws were administered. Congress passed a number of Jaws 
that set standards and procedures for meeting national air and water 
quality requirements, and gave new authority to Federal agencies to 
implement them. Other Federal assistance programs were designed tp 
encourage states to develop their own regulatory programs; states were 
encouraged to pass laws involving state agencies in regulating developarnt 
in wetlands, beaches, and other sensitive natural areas that had histori- 
cally been managed by Jocal governments. In addition, laws were passed 
to assure full consideration of environmental values and fish and wildlife 
resources in Federal decisionmaking processes. Most of these new state 
and Federal laws and court decisions expanded the rights of citizens and 
interest groups to influence and participate in the regulatory process. 


While these changes dramatically increased protection for valuable 
coastal resources, the systems for managing coastal development als: 
became pluralistic, complex and costly. Development that once had beon 
controlled primarily by local government through local planning and 
zoning permits, or not controlled at all, {s now influenced by numerous 
Federal, state and local agencies, each with their own permits or separate 
review requirements. Developers and citizens are now faced with, po! 
only the planning and zoning controls of local government, but aise 
numerous single purpose perfonnance standard programs, each requiring 
several reviews and permits. For example, routine dredging application: 
in San Francisco Bay typically require the review of five state agencie 
and four Federal agencies, in addition to the agencies of the locai 
jurisdiction involved. According to ljocal officials, over 700 pennits 
were needed for construction and operation of the SOHIO of7 port and 
transshipment facility in the Port of Long Beache The company spen' 
nearly $60 million on the development of this project prior to the with- 
drawal of its applications in 1979. 


In spite of this conplexity, the large majority of coastal devel 
ment projects are approved. Many permits are conditioned to rret th 
requirements of state, local and Federal laws, but these conditions a 
seidom $0 onerous that projects cannot be completed. The conditiar 
can involve added costs that must be balanced against public benefit: 
of {mproved project design. For example, during the 4 years that 
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California Coastal Commission approved permits for all coastal development 
under Proposition 20, 97 percent of more than 25,000 development proposals 
were approved. During the last 2 1/2 years of administering the Massachu- 
setts Wetlands Protection Act, the state's Division of Wetlands reports 
that less than 10 percent of wetlands orders by local conservation 
conmissions were appealed. At the national Jevel, the Corps of Engineers 
reports that in Fiscal Year 1979 less than 1 percent of all permit 
applications were referred to its Washington headquarters for resolution 
of conflicts. Of the 16,000 permits or letters of permission processed 
by the Corps in that year, 72 percent were approved with no problems, 
and most of the remainder were handled at the district level. 


Although these statistics do not reflect the costs incurred by those 
who withdraw applications prior to completion of the regulatory process 
due to delay, unacceptable conditions, or general frustration with the 
uncertainty of the outcome; the proportion of permit applications that 
raise significant problems of interagency conflict or coordination is 
very small, in comparison to those that are approved with no conflicts. 
The small percentage of permit actions that involve denials, appeals or 
conflict are typically larger projects which have a greater potential 
for significant impacts on natural resources or economic development. 
Conflicts over these projects can take large amounts of time and money 
for environmental analysis, litigation, administrative appeals, dispute 
resolution and other results of conflict and delay. However, it is 
recognized that in some cases conflicts between agencies with different 
mandates serve to identify and protect the overall public interest, and 
these expenditures are worthwhile. 


B. Conflicts Generated by Multi-Agency Review 


The pluralistic systen of regulatory review that has developed over 
the last two decades has, however, contributed to protracted disputes in 
some instances and has led to the need for increased coordination among 
Federal, state and local agencies. A typical conflict situation may 
involve a developer, port authority, or public works agency that reaches 
agreement with one or more local governments on a proposed project, only 
to have the project denied after lengthy and costly proceedings by a 
state or Federal agency. In some cases both local and state approvals 
may be granted, but a Federal permitting agency may deny the project on 
the basis of its own requirements, other Federal agency comments or 
those fron citizens or interest groups. 


Such conflicts can occur within a single level of government, 
For example, local development projects which are proposed in order to 
carry out plans supported or approved by one Federal agency may subse- 
quently be denied by another Federal requlatory agencye A state or 
local government may have invested considerable time and money in pre- 
paring a conprehensive land use plan, airport or highway plan, or economic 
development plan with Federal funding agency assistance and concurrence 
-- only to have projects needed to implement the plan blocked by a Federal 
regulatory agency that did not participate in such plans. State or 


Federal resource agencies may also disagree among themselves on how 
projects should be developed. Several classic examples of such conflicie 
were cited by an agency official providing comments for this Reviryw: 


"A water quality agency, in its review of a pemnit for a shoreline 
development, required that it be constructed on fill that would sea] 
off Jeachate from an old woodwaste disposal area. A wildlife agency 
refused to approve the permit because the fill would remove some wet- 
land and required that the project be constructed on a structure. 
Either way was acceptable to the developer, but the two agencies 
did not agree. The proposal, caught in this delay, lost financing 
and fell through. In other situations, agencies responsible for 
waterfowl tend to support marsh creation projects while agencies 
managing fish will resist any modification in aquatic areas. This 
conflict often frustrates mitigation proposals (since mitigation 
proposals often benefit one species at the expense of another) and 
enhancement proposals. Controversies over mitigation or enhancemen' 
proposals can be as great as development proposals. This conflict 
between ‘environnental protection" agencies is often very confusing 
to local officials and is perhaps their greatest frustration In 
dealing with agencies." 


Conflicts such as these can delay or prevent needed economic cevelnp- 
ment or energy projects, lead to loss of valuable coastal resources, or 
cause excessive costs to both private {f{nvestors and the public. The 
Port of Baltimore, for example, maintains that its dredge disposal costs 
have increased 400 percent over the jast 4 years because of delays in 
obtaining necessary Federal and state permits largely due to intergovern- 
mental conflict and environmental Jiligation over spoll disposal on lwo 
nearby islands. Too often, such conflicts emerge from the process after 
specific sites have been selected, land acquired, Jocal permits obtained, 
and large amounts of money invested in engineering drawings, site investi- 
gations and environmental analyses. 


These kinds of conflicts are often resolved in a way that leads to 
frustration with government. The uncertainty of the outcome and difficul 
ties of the regulatory process has a chilling effect on some citizens’ 
willingness to engage in it at all. In other cases, developers and 
local proponents may try to overturn negative Federal agency decisions 
on a project by political intercession rather than seek a more appropriate 
location or produce a design that would meet the agencies’ requiremen! 
In Grays Harbor, Washington, for example, 39 acres of valuable tideland 
were lost when state and Congressional legislators intervened in a 
flict between the local Port Authority and state and Federal resourses 
agencies over the filling of land for an ofl] platform construction facil} 
ty. Four years later, the filled area remains vacant and unused. In 
Monterey, California, the famous Cannery Row was excised from the ! 
Coastal Commission's jurisdiction by the state legislature when ef 
to resolve conflicts between development and preservation inter 
broke down. Such political intercession may foreclose opportunities 
citizens, interest groups or property owners to influence the outcare 


co 


regulatory decisfons, or, at the least, cause them to perceive that they 
have not had an equitable chance to do so. The perception that narrow 
special interests are often the beneficiaries of such intercession damages 
the credibility of the entire regulatory process. 


C. Generic Problems 


The existing regulatory system is largely reactive. It fails to an- 
ticipate potential conflicts and provide mechanisms for avoiding them, 
or to provide for a clear and unified framework of public policy to 
guide the balancing of public costs and benefits of individual agency 
decisions. As aresult, the following generic types of problems continue, 
underlying many of the conflict situations described above: 


ls Inconsistent government policies 


Inconsistent government policies can lead to unnecessary conflicts 
when development proposals are reviewed. For example, if local govern- 
ment plans designate wetland areas for housing or other nonwater related 
uses on zoning maps, property owners and prospective developers may be 
falsely encouraged to propose development that is likely to be denied, 
since it may be the policy of a state coastal zone management program or 
Federal agencies to discourage such uses of wetlands. In Marco Island, 
Florida, for example, the Deltona Corporation received local zoning and 
state approvals for the proposed development of thousands of dwellings 
{n wetland areas, only to have its proposals denied by Federal regulatory 
agencies. The Corporation incurred substantial losses in the lengthy 
battle over these plans. 


Approval of a project proposal at the state or local level without 
adequate review of Federal requirements often puts additional pressure 
on Federal regulatory agencies to approve projects, especially those 
considered to serve the local or state public interest. For example, In 
states with approved coastal management programs, developers often misin- 
terpret the Federal consistency provisions of the Coastal Zone Management 
Act as requiring Federal agencies to accommodate local or state desires 
to allow development that is allowed by the approved state program. The 
problems created by this lack of understanding of the limits of Federal 
consistency were described by one Federal agency representative partici- 
pating in this review as follows: 


"On several occasions I have been present while developers, with 
local planners at their side, argue that since their development 1s 
consistent with the local Shoreline Master Plan, (the Natfonal 
Marine Fisheries Service) and Ay Fish and Wildlife Service) must 
consent to (Corps of Engineers) permits. When they discover (the 
Coastal Zone Management Act) does not provide an automtic path 
through the pennitting process, there 1s a sense of betrayal. They 
believe they had followed the proper procedures, and are surprised 
to discover that FWS guidelines can prohibit something approved in 


their local program. Thus, it is frequently impossible for a developer 
acting in good faith to discuss a project with his local government and 
thereby get a complete picture of the regulatory hurdles he faces.” 


Cs Uncertainty in the permit process 


As a result of the "performance standard” approach to environmental 
regulation, most Federal permitting programs lack sufficiently specific 
policies to guide applicants. Federal regulations tend to mandate consid- 
eration of broad areas of concern, or require documentation of certain 
findings, but provide only very general statements of substantive policy 
that could guide specific planning decisions. Agencies rely only upon 
case-by-case review of development proposals, based on data collection 
and analysis of the specific proposed site and the detailed characteris- 
tics of the proposal. Even the broad planning considerations involved 
in projects, such as suitability and need at the proposed location, or 
consideration of alternative sites, typically are addressed only when an 
application for a permit is submitted. 


Agency regulations typically set forth processes for making decisions 
that require consideration of alternatives, environmental ifmpacts, or docu- 
mentation of the need for development proposals. However, they do not pro- 
vide specific substantive direction to administrators or the public on what 
documentation is sufficient, or even clear definitions of such matters as 
water dependency, mitigation requirements, or cumulative impacts. For 
example, Corps of Engineers’ regulatory criteria, to be considered in the 
review of permits for dredging and spoil disposal, include factors such as 
"the relative extent of the public and private need for the proposed strur- 
ture or work" and “the extent and performance of the beneficial and/or detri- 
mental effects which the proposed structure or work may have on the puhTt 


_and private uses to which the area is suited.” Because these criteria provid 


little substantive guidance, the Corps and other Federal agencies must devel- 
op mre specific guidance tailored to specific projects or areas. For 
example, an association of property owners, with holdings adjacent to 
Belvedere Lagoon in California, attempted for more than two years to secure 
permits for dredging the Lagoon, permits that consultants said were necessary 
to preserve the Lagoon for fishing, swimming, boating and related recrea- 
tional activities and to avoid future fish kills, mudflats, algae blonns 
and stagnation. -After this delay, the Corps and EPA developed new technical 
criteria to detemnine whether the project would cause stanificant environ- 
mental impacts. Based on new tests using these more specific criteria, the 
Corps determined that the project complied with the general criteria 


Even in areas where national policies have been developed, they tend 
to be so general that administrators have almost unlimited discretion to 
interpret their meaning in the case of each permit application or plan. 
For example, Corps regulations provide that in determining whether a proposed 
alteration of wetlands is necessary, consideration must be given to whether 
or not the proposed activity for which the alteration is to be made is depen- 
dent on location in, or in close proximity to the aquatic environment. 
Because the concept of water dependency is not fully defined, each Distris 
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Engineer must interpret the criteria on their own, and this judgment may 
differ from that of other Corps officials and Federal and state agencies. 


In contrast to the general procedural criteria of the Corps’ requia- 
tions, EPA's revisions to regulations for Section 404(b)(1) of the Clean 


Water Act include significantly greater guidance with respect to determina- 


tions to be made in regional offices regarding discharge of dredged and 
fill materials in U.S. waters. For each area of concern, such as salinity 
or mud flats, EPA's proposed guidelines describe environmental character- 
istics and values, actions that might result in the loss of those values, 
guidelines for minimizing impacts, and other special considerations. 
These guidelines recognize that individual judgment must be exercised in 
each case, and do not prescribe quantified standards or thresholds by 
which every project or plan is to be judged; they do, however, provide an 
important measure of substantive guidance to field personnel regarding the 
standards by which such judgments are to be made. By law these two sets 
of regulations go together to control the discharge of dredged or fill 
materials under Section 404 permits issued by the COE. ~ 


Although the more general system allows permitting agencies to main- 
tain maximum flexibility to consider all relevant factors and interests 
before making decisions, the uncertainty inherent in this approach can 
work against the interest of both applicants and conservation advocates. 
The risk of investments in development proposals is greatly affected by 
the predictability and timing of government regulatory decisions. Inves- 
tors want to know what the policies and requirements are, where these 
apply geographically, how the agencies will make their decisions, and 
when they will receive answers. Uncertainty leads to greater costs for 
applicants in developing their proposals. Conservationists and other 
citizens also want to know what the agency's policies and requirements 
for development are, how these will affect valuable resources, and what 
parts of an area are to be protected from development over the long-term 
future. Property owners want to know how their neighborhoods are likely 
to change in the future so that their investments and quality of life 
are protected. 


In addition, the uncertaintivs of the regulatory system have broader 
costs. As indicated above, they may lead to political intercession in 
specific decisions that undermines the public perception of the legitimacy 
of the governmental process. They also lead to intense frustrations with 
the process. As one conmentor noted, “applicants are not mind readers.” 
This reaction was articulated differently by another reviewer of this 
study, who claimed that applicants are forced to respond to repeated 
vague requests for project informtion or for the redesign of their 
projects until the personal expectations of the reviewer are met, causing 
considerable uncertainty, delay and added expense. 


Finally, these uncertainties can also lead to inequities in the 
treatment of similar problems. For example, in a December 1977 study 
of the Corps of Engineers’ regulatory program, the General Accounting 
Office reported that the Corps’ “guidance for evaluating permit applica- 
tions can be improved,” and indicated that the Corps’ headguarters should 
provide better guidelines and criteria to districts for evaiuating permits 


involving wetlands. GAO pointed out that of the five Corps districts it 
evaluated, each considered wetlands protection an objective of the Clean 
Water Act, Section 404 Program, but employed different methods to achieve 
that objective, and had quite different records of approvals and denials 
for similar actions involving wetlands. The report concluded that, 
"Differences in the application of wetlands protection measures caused 
unequal treatment of applicants desiring to perform work in wetlands 
areas. 


3. Failure to address cumulative impacts 


The cumulative impacts of multiple permit decisions often cannot 
be assessed adequately through the review of single applications. The 
long-term consequences of development in a given area are difficult to 
control through a case-by-case review of each project application. 
Protection of the natural functions of an ecosystem requires assessmnt 
of long-term cumulative impacts of many projects, not just those for 
which applications have been submitted. Balancing economic development 
and environmental concerns often requires that ecosystems be dealt with 
in their entirety. 


For example, at the time a project is proposed, the natural inter- 
action of various parts of an estuary, bay or watershed cannot be adpe- 
quately considered when permitting agencies deal with only one appli- 
cation. In 1979, the Port of Coos Bay, Oregon, applied to local, state 
and Federal agencies for two permits -- one for a dock in the Bay's North 
Spit and another for a trawler basin associated with the dock. Roth 
projects were part of the Port's long-range plan for industrializing an 
estuarine shoreline. Both also Involved alteration of wetlands, a matter 
of considerable concern to the agencies Involved because Coos Bay had 
lost 85 percent of its wetlands to fill since 1892. As a result of public 
and agency concerns about the impacts of the proposals, the Port withdrew 
its application for the trawler basin. This action left the agencies 
reviewing the application for the dock with an expectation of potential 
secondary or cumulative impacts of the dock proposal, but with no leqal 
means to address those impacts, given the limitations of the dock appli- 
cation before them. The dock was ultimately approved with no mention of 
the broader implications of the project in the Corps’ pennit. 


The 1977 GAO report on the Corps of Engineers" permitting program 
noted that, although the Corps’ regulations require consideration of 
cumulative impacts, neither the regulations nor management directives 
specifically provide means for identifying and evaluating cumulative 
effects. This report indicated that an in-house Corps study in 1976 
jdentified the evaluation of cumulative impacts of proposed works as a 
major district problem, due to the lack of methods or data to perform 
cumulative impact assessments. The Corps has recently responded to this 
need by requesting proposals from contractors to study the cumulative 
impact problem and to develop technical methods for cumulative impact 
assessment of permit activity. 
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4. The costs of case-by-case permit review 


Case-by-case review of pennit applications can involve excessive 
costs to applicants and the public. In many areas where development 
involves shoreline alteration, a number of state and Federal agencies 
review the same project proposals, and are concerned with the same 
or similar effects of these proposals on natural resources. Typically, 
the U.S. Fish and Wildlife Service, National Marine Fisheries Service 
and Environmental Protection Agency, aS well as state fishery, wildlife, 
public lands, and water quality agencies, all review the applications 
for projects involving the discharge of dredged or fill material or 
wetland alteration. Each of these agencies may request or collect its 
own data, conduct a separate environmental analysis, and reach its own 
decision. In some cases, each of these agencies may collect and analyze 
data repeatedly for each permit application in the same area. Applicants 
for development in such areas may be required to submit information that 
has already been acquired by the agencies fron previous applicants. Re- 
dundant, uncoordinated, and unpredictable agency data collection, analy- 
ses, and review procedures increase public taxes. Those who invest in 
property and development also bear added costs in the form of interest 
on borrowing, property taxes or option fees, professional fees and admin- 
istrative expenses. 


For example, before the Baltimore and Norfolk Districts of the 
Corps of Engineers revised their procedures for reviewing permit applica- 
tions for dredging and fill in wetlands, the site of almost every proposed 
project was visited separately by the Fish and Wildlife Service or the 
National Marine Fisheries Service in these Districts as part of the appli- 
cation review. In the case of a proposed Corps harbor maintenance dredg- 
{ng project to serve a seafood processing plant on Maryland's Eastern 
Shore, the owner of the plant and the adjacent property where the dredged 
materials were to be disposed claimed that nearly 200 various government 
officials visited the site during the 6 years before the project was 
approved in 1979 (with conditions that minimized its environmental damage). 
A June 1980 GAO report on processing Corps permits for dredging projects 
{ndicated that overlapping roles and duplication of efforts were still 
contributing to permit delays. In the Corps' Districts it reviewed, both 
FWS and NMFS were receiving all public notices regarding dredging appl ica- 
tions and often performing field reviews on the same project. Encouraging 
progress has been made by the COE in reducing this problem by development 
of interagency agreements and joint Federal-state review procedures, des- 
cribed in Section IV-A. 


There are often substantial costs to natural resources associated 
with case-by-case review of completed project applications. Controversy 
or delay resulting fron a wildlife agency objection to a project applica- 
tion, in which substantial investments may have been. committed, often 
leads to political intercession on behalf of the applicant and loss of 
an environmental resource. é : 


No conplete estimate exists of the costs associated with redundancy, 
delays and conflicts resulting from a regulatory system that relies 


primarily on case-by-case permit review. However, some of the comments 
received during this review suggest that the costs are substantial. 
These include the following: 


- A port official noted that “A rule of thumb in the [port] industry 
is that delay alone [in regulatory proceedings) increases total 
project costs by 1 percent per month." 


- The same official also noted that “There are also substantial 
environmental costs caused by delay. Millions of gallons of sewage 
have been dumped [into rivers and bays] during delays in getting 
agreement between agencies for waste water treatment system im- 
provements." 


- A conservation group indicated that "The Corps of Engineers spends 
$30 to $40 million per year on environmental impact studies, and 
millions more in litigation over their decisions. Tremendous cost 
savings could be realized by a new approach to these decisions....” 


- A city official noted that "We spent between $130,000 and $150,009 
producing a regional plan [to address regulatory conflicts] for the 
Baltimore Metropolitan Coastal Area. [By comparison,] the environ- 
mental assessment for one permit in this area cost $1.2 million. 
[For another example,] Bethlehem Steel Company claims that delays 
in obtaining permits cost an additional £500,000 to $1 million on 
recent construction projects in the area. I do not think you 
would have trouble attracting funds [for improving the regulatory 
system] from industry." 


5. Misuse of case-by-case permit procedures 

It is often alleged that there 1s a misuse of case-by-case pemnit 
procedures by those who wish to impede economic development, or by others 
who wish to circumvent sound requirements for environmental protection, 


Those proposing projects frequently claim that permit review proce- 
dures provide too many opportunities for opponents of economic growth or 
new development to veto projects. They claim that information ts withheld 
during the planning of projects, when it could be used to improve the 
project design; and then used against the project when the opponents’ 
voices are most effective in the regulatory process, -- such as before 
administrators or commissions that are most responsive to environrental 
concerns. Project proponents often claim that since projects typi- 
cally require several stages of approval through different agencies, 
they can be stopped by opponents by gaining cumulative concessions fron 
agencies for conditions on projects by finding the “weak link" in t! 
chain of regulatory decisions, by challenging projects in the court when 
opponents fail to get what they want in administrative procedures, or by 
so Slowing the process with minor objections that the project becomes 
uneconomic. For example, late in the multi-year battle over Tellico Dam 
in Tennessee, environmental groups allegedly sought and found an endan- 
gered species -- the snail darter -- after failing to stop the project on 
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other grounds in the administrative proceedings. This led to Congression- 
al intercession in the form of changes to the Endangered Species Act. 


On the other side, citizens and envi ronmental groups often claim that 
some public agencies view the public welfare too narrowly by reviewing 
projects in a manner that reflects only interests in business, economic 
development, taxes, or jobs and that environmental concerns are too often 
ignored. They claim that when legitimate environmental concerns or 
requirements are used to condition or deny development proposals, appli- 
cants often label the “bureaucratic permit process" as an arbitrary 
abuse of public authority, a taking of private property without compensa- 
tion, or otherwise try to avoid complying with the law. They frequently 
allege that some development jnterests purposely avoid addressing environ- 
mental concerns through political {intercession on projects or legislative 
challenges to legal requirements. Many coastal management jaws have 
been challenged repeatedly in state Jegislatures on the basis of “horror 
stories” of delay or increased costs caused by regulatory procedures. 
For example, when Brown and Root withdrew a proposal in 1978 ‘for an 
OCS platform fabrication facility near Astoria, Oregon, local officials 
and the press blamed state and Federal environmental permit procedures, 
particularly state mitigation requirements for wetland alterations. Later 
information revealed that while the agencies were working toward approval 
of the facility with conditions to safeguard the environment, the firm 
withdrew its proposal because the market was not favorable for its products 
jn Alaska lease sale areas and antitrust actions had been comm nced 
against its parent company. ; 


Envirormental and other public interest groups point out that propo- 
nents of projects are typically well-financed and have adequate legal 
representation for their private interests, while public groups have 
only limited (often volunteer) resources to participate in regulatory 
proceedings. This, they claim, accounts for those few situations when 
such groups avoid commenting in lower level (sometimes hostile) proceed- 
ings, in favor of commenting in later proceedings where they have the 
most influence. Citizen groups also claim that some developers purpose- 
ly “wear down the opposition” by scheduling, then canceling, public 
hearings on proposals or making repeated minor revisions to proposals, 
and selecting an opportune time for processing applications when the 
initial controversy has subsided. However, small developers or private 
landowners often have less resources and expertise to use in this process 
than such “public” groups, and complain about the undue regulatory burden 
imposed by what they see as unrealistic zealots. 


To some extent these generic types of problems of the existing 
regulatory systems are found wherever development is managed by govern- 
ment agencies with overlapping jegal jurisdictions over the same projects 
or resources» However, they becone intensified in the nation's coastal 
zone, which contains many Jimited geographic areas where unique and 
valuable natural functions that serve fish and wildlife resources compete 
with economic functions such as port and urban development. Any project 
4nvolving work in the coastal waters of the United States will automati- 
cally be subject to review by at least four Federal agencies, typically 
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V. COLLABORATIVE INTERGOVERNMENTAL PLANNING FOR SPECIAL AREAS 


During the last decade, Federal, state, and local agencies have begun 


_ to experiment with another approach to resolve regulatory problems of 


uncertain, inconsistent, and often conflicting regulatory procedures in 
limited areas of complex resource and economic issues. This process -- 
called “special area management planning" -- seeks to improve coordination 
among regulatory programs by establishing uniform policies and standards 
to guide development in specific areas in advance of specific applications 
for projects. It recognizes the shared responsibilities of each level 
of government, and seeks to bring all relevant agencies to the negotiating 
table for the purpose of developing a comprehensive land and water use plan 
for a limited geographic area that provides for natural resource protec- 
tion and reasonable economic growth. Through a consensus building process 
among all parties with an effective veto over permits that might be 
applied for in such an area, this process seeks to anticipate potential 
jntergovernmental conflicts and avoid them, and to provide detailed 
policies, standards, and criteria for resolving conflicts when they do 
occur. 


This section of the report discusses major features of the special 
area management process, some areas in which it has been utilized in the 
past, and the constraints on its further use. 


A. Key Features of the Special Area Management Planning Process 


The goals of special area management planning include more uniform 
and consistent government policies among governmental agencies at all 
levels that control development, increased predictability of government 
decisions on specific plans and permit applications, balanced and compre- 
hensive consideration of long-term envirormental and economic needs, 
enhanced long-term protection of valuable coastal resources, and expedited 
review of applications for development permits or conservation proposals. 
To achieve these goals in an area experiencing regulatory conflicts, the 
area must be carefully identified, and a process of intergovermental 
cooperation must be carefully constructed. The following paragraphs 
describes the key features of these requirements. 


1. Identification of a "Special Area® 


An area is “Special” when conplex resource and economic development 
{ssues must be balanced within a limited geographical zone. Normally such 
areas have a long history of regulatory conflicts due to overlapping 
responsibilities of a variety of Federal, state and local agencies that 
affect the outcome of development proposals, so that traditional planning 
processes have proved to be unsatisfactory. Typically, diverse and com- 
peting interest groups exist in such areas, which historically have been 


unsuccessful in reaching compromises over development or conservation 
goals for the area. An area may also be “special” because of outstanding 
resource values which warrant collaborative interagency preservation 
efforts in advance of specific resource use conflicts. 


Estuaries, bays, river headlands and the shoreline and coastal 
fringe of similar water bodies, in which unique and valuable natural 
Functions that serve fish and wildlife resources compete with economic 
functions such as port and urban development, often have these complex 
characteristics. Examples include Grays Harbor, Willapa Bay, the lower 
Colunbia River, Yaquina Bay, Coos Bay, San Francisco Bay, Elkhorn Slough 
and San Diego Bay on the Pacific Coast; Galveston Bay, Lake Charles. 
Lake Ponchartrain, Mobile Bay, Apalachicola River and Bay, and Tampa Bay 
on the Gulf coast; and Winya Bay, parts of Chesapeake Bay, upper Delaware 
Bay, Long Island Sound, Narragansett Bay, Buzzards Bay, Boston Harbor 
and Casco Bay on the Atlantic Coast. ) 


More limited areas of shoreline may also be suitable for special arra 
management planning. In Some cases a major economic use such as a port 
or an energy facility must compete with numerous water-related urban uses 
and natural features, and the use may have a zone of impact that requ- 
latory agencies will have to consider. Examples include the Port Angeles 
Washington, area proposed as a terminal for a west-to-east crude of] 
pipeline, port expansion areas in San Francisco Bay {e.g.-, Benecta 
Oakland, and Richmond), and the Ports of Houston, Galveston, Mobile “ana 
New Orleans. In areas where natural hazards, such as hurricanes or 
floods, have damaged property and the natural environment, collaborative 
replanning to alleviate human suffering and avoid future losses may bene 
fit from the special area management approach. Examples of stich areas 
include Mobile, Alabama, the lower Columbia River area near Mount St. 
Helens, and several barrier islands subject to devel opment pressures 
along the Gulf and Atlantic coasts. Finally, areas where obsolete port 
facilities are being converted to water related recreational and com 
mercial uses in an urban setting, involving many city, state and Federal 
public works and permitting agencies, can be planned using the special 
he pool SY hes 1 Examples include San Francisco's northeast 
waterfront, Ba more’s metropolitan coasta > i 
the GEE LRe LACE po stal area and inner harbor, an 


The geographic area must be detennined by the nature of the inter. 
agency conflicts that need to be resolved. It must be small enough te 
permit analysis sufficiently detailed to allow the participants to under- 
stand and resolve the major problems and to develop policies in the pian 
that are specific in their application to individual land areas. uses and 
potential projects. The area should also be large enough to allow problems 
to be addressed on an ecosysten basis when possible (recognizing the 
difficulties of determining where one ecosystem begins and another ends), 
or to represent a geographic or physiographic unit that {4s recognize 
and accepted by the constituencies of the participating agencies. 
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Finally, the special area management process may be appropriate or 
desirable only in selected areas where conditions are ripe for its use. 
According to one reviewer of this report involved in such a process, these 
conditions usually occur where some external stimulus exists to local 
govermment (such as state planning requirements or Federal conditions 
blocking permits until plans are completed), a broad policy framework 
(such as state coastal zone management policies) has been imposed to 
guide plan development, a high level of fatigue or frustration exists 
with the existing regulatory process by local governments and private 
development interests, and the affected parties recognize that bargaining 
and canpromise with other opposing interests is necessary to achieve 
{ndividual goals. Where these or similar conditions are not present, 
other planning models may be more appropriate and useful in resolving 
regulatory conflicts. 


In some cases, the basic premise for developing a special area 
management plan may be the special ecological characteristics of an 
area, such as a biological preserve, estuarine sanctuary, or wilderness 
area on the coast, rather than conflict resolution. In such areas of 
special natural value, this type of collaborative forethought to long-term 
protection may be called for, with no immediate conflict on the horizon. 
In such cases, collaborative planning processes might be used in conbina- 
tion with the sanctuaries programs administered by the Office of Coastal 
Zone Management. In general, this report emphasizes the use of collabo- 
rative planning processes in conflict situations because most of the 
early examples of such planning evolved from such experience. In the 
absence of conflicts, local and state governments may be Jess likely to 
{nvite Federal representatives into direct collaboration for planning 
long-term protection for pristine natural areas, unless they are seeking 
additional financial resources or Federal legal controls over development, 
or unless Federal property is a part of the planning area. i 


Potential special areas where processes might be initiated can be 
identified in a number of ways. They may be areas already designated as 
"geographic areas of particular concern” or “areas for preservation and 
restoration" in state coastal zone management programs pursuant to the 
Coastal Zone Management Act. They may be areas suggested for col labora- 
tive planning by Federal, state, or local agencies in order to anticipate 
or resolve major pemnit disputes, or to address cumulative impacts. 
They may be areas suggested by environmental groups, where major natural 
resources are threatened. Or, they may be areas identified by port 
authorities or other economic interests in response to permitting prob- 
lems, or to obtain a unified agency and public response to development 
proposals before major investments are made. 


In general, the process works best when such areas are identified 
and designated fromthe “ground up" or at the “grass roots" level, where 
the existing regulatory systen creates problems on a routine basis. 
This concept was widely supported by reviewers of this report, and has 
been cited in at least one study leading to a locally initiated special 
area management planning process in Florida: 


"Although resource protection is a function carried out by state 
and Federal governments, Federal and state management alone will 
not solve the resource problems of the Apalachitola Basin. ‘Grass 
roots,’ local, county problem solving is a thrust of Florida's 
Local Government Comprehensive Planning Act..." 


Such a planning process is likely to be initiated most quickly and result 
jn the most successful outcome where broad multi-level support exists for 
recognition of a specific area and initiation of the planning process, 
because of the heavy demands upon agencies and interest groups for partici-~ 
pation once the process begins. State or Federal agency efforts to conduct 
coastwide or regional inventories of potential special areas, or to desig- 
nate such areas through some systematic planning effort, are not likely 
to be useful or appropriate in advance of situations that are widely 
perceived to be problems at the local level. 


2. Key Features of the Process 


The special area management planning process results in a geographi- 
cally specific plan with designated uses, policies, standards and condi- 
tions for development, and conservation activities in the planning area. 
In some respects such a plan is similar to familiar master plans, loca! 
land use plans, or regional coastal management plans. However, several 
features of special area management planning, in combination, distinguish 
{t fron other planning models, and are keys to its use in achieving 
improvements in the regulatory system. 


a- A Collaborative Intergovernmental Process 


Special area management planning is a collaborative process involving 
voluntary participation by representatives of all key Federal, state, 
and local agencies that have legal authority (and an effective veto) 
over development projects in an area, or otherwise have an important 
role to play with respect to those projects. For example, if the special 
area includes “navigable waters of the United States,” any planning to 
guide development proposals which might involve dredging, filling, or 
other works in those waters should involve the Army Corps of Engineers, 
the Fish and Wildlife Service, EPA, and the National Marine Fisheries 
Service, aS well as state and local agencies which must respond to such 
proposals. Similarly, 1f a port authority or urban redevelopment agency 
has proprietary control over large land and water segments of the special 
area, or an energy siting agency has authority over the siting of proposed 
facilities in the area, these agencies must be represented in order for 
the resulting plan to be implemented effectively. Although some reviewers 
of this report have suggested that participation by Federal and other 
key agencies be made mandatory, experience to date indicates that forced 
participation is not as likely to lead to constructive cooperation and 
full commitment to implementation as is voluntary participation where 
the benefits of collaborative planning are perceived by all participants. 
With demonstrated effectiveness of early prototypes in achieving the 
goals of this type of planning, voluntary participation is expected to 
be high. 
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In some cases, the process may include participation by agencies 
with no direct land or water management responsibilities; i-e, those 
that have technical information and expertise that 1s useful to management 
agencies. Such participation could be through a technical advisory 
committee or as an integral part of the planning body. 


Care should be taken in the formstion of collaborative planning 
groups to assure that a proper balance of interests is maintained and to 
prevent some groups from dominating or threatening the interests of others 
whose support is necessary to implement the plan. In such a process, it 
should be recognized that coalitions of interests may form before and 
during the planning process which could encourage the type of political 
armtwisting and delays that the planning process is designed to prevent. 


b. Agreement by Consensus 


Special area management plans are arrived at by consensus among the 
participating governmental agencies. Consensus approval means that no 
participating agency objects to the provisions of the final plan and 
that each participating agency is committed to adhere to the plan so 
long as the conditions under which the plan was developed have not substan- 
tially changed. Such consensus assures, for example, that if all agencies 
agree (after appropriate citizen participation and administrative and 
environmental procedures) that certain portions of a harbor are suitable 
for a particular use in light of mitigation or other trade-offs and 
other alternative uses, those agencies will abide by the consensus on 
this matter in approving, denying, or conditioning subsequent permits 
for specific projects in the area. This consensus is articulated in a 
written form, such as agency memoranda of agreement, that can serve as a 
comprehensive, concise record of the information on which it was based, 
planning alternatives considered, means to avoid or minimize environmental 
harm, programs adopted for mitigation, and decisions of the participating 
regulatory agencies. 


c- Integration of Federal, State, and Local Legal Requirements 


To help alleviate the problem of conflicting government policies 
with respect to development and environmental protection, special area 
management plans are developed to conform with the variety of local, 
state, and Federal Jaws applicable to the area, except where the plan 
itself is designed to resuit in changes to those laws (such as existing 
local plans and zoning ordinances). The plan explicitly describes the 
laws applicable to development in the area, and the extent to which the 

Jan itself meets the criteria and required findings embodied in those 
BWSe 


For example, if a special area includes wetlands classified as 
"navigable waters of the United States,” the plan would explicitly de- 
scribe how Section 404 of the Clean Water Act will apply to any proposed 
development or activity in those wetlands. If the parties developing the 
plan have agreed to allow certain uses in the wetlands, the plan would 
describe the conditions under which they will be allowed, and those 
conditions will have been negotiated to be consistent with not only 


Section 404 but also applicable state and local Jaws. The plan would 
also include a mumber of findings that could form the basis of findings 
required in subsequent applications for permits in the area -- on issues 
such as the extent to which the need for such allowed uses had been 
established, water-dependency, whether the location of the allowed uses 
represents the only feasible alternate, and the extent to which the 
adverse impacts of such uses are acceptable in balance with other provi- 
sions of the plan such as mitigation or long-term preservation of other 
wetland areas. 


Not all of the criteria and findings to be made in future permitting 
proceedings can be met by the plan in advance of specific project applica- 
tions (such as the permissible toxicity of the dredge spoil to be disposed 
of); in such cases, the plan provides a reference to the legal requirements 
that must be satisfied at the permit application stage. 


d. Use of a Neutral and Independent Mediator. 


In most cases, a neutral and independent mediator 1s used to help 
the parties achieve a consensus on a special area management plan. The 
mediator has no authority to impose a settlement. Rather, his or her 
role is to help the parties define the framework within which they will 
negotiate, to facilitate the substantive negotiations, and to assist the 
parties’ creation of the means to implement the agreements they reach. 
In some cases, the mediator is called in only to help the parties resolve 
a particular dispute after an impasse has been reached. In others, the 
mediator may not only help the parties achieve broader consensus, but 
may also serve aS a technical planning consultant for designing the 
planning process, preparing analyses of specific issues and areas, and 
recommending alternative plans. 


e. Meaningful Public Involvement. 


Special area management plans are adopted with full involvement, not 
only of the parties directly affected by the plan, such as_ property 
owners in the area, but also those members of the general public with a 
substantial interest in the resources and economic uses in the area the 
plan proposes to govern, such as environrental and economic interest 


groups. Participation of these public interests is necessary if the 


plan 1s to be fully implemented, as they have a varlety of legal and 
political means to affect the adoption and implementation of the plan, 
whether or not they are directly involved ih its development. For example, 
most Federal, state, and local environmental and planning laws will 
require the involvement of the public in the subsequent regulatory pro- 
cess. If citizens and interest groups are not satisfied with the outcone 
of a collaborative planning process, opposition to each permit application 
or proposed project in the planning area is likely to impair the usefulness 
of the plan. On the other hand, widespread public support for the plan 
will be likely to discourage development proposals inconsistent with {ts 
terms. 
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f. Specified Mechanisms for Implementation. 


Regulatory, nonregulatory and other institutional measures are speci- 
fied as part of the special area management plan to ensure that it 1s 
enforceable, predictable, and consistent with other Jegal mechanisms 
for controlling development in the area. Regulatory measures can take 
such forms aS memoranda of agreement by state and Federal agencies, 
changes to comprehensive plans and zoning ordinances by local governments, 
adoption as part of state coastal management or land use programs, and 
one or a combination of the regulatory mechanisms discussed in Section 
Ill above. Nonregulatory mechanisms can include land acquisition for 
public purposes as part of the plan, imposition of restricted use ease- 
ments, transfers of development rights, land banking or exchanges for 
mitigation purposes, and land trusts. 


The range of other possible institutional mechanisms is broad. In 
some cases, new intergovernmental organizations or agencies can be estab- 
lished to implement a special area management plan, such as the San 
Francisco Bay Conservation and Development Commission (discussed as one 
of the following case examples). In states such as Florida and Minnesota 
that have laws for the designation and management of “critical environ- 
mental areas,” patterned after the American Law Institute's Model Land 
Development Code, special area management plans might be institutional ized 
through such processes. National status or special designations may be 
conferred on all or parts of the area to assist plan implementation, 
such as designation as a National Estuarine Sanctuary under Section 
315 of the Coastal Zone Management Act, designation by the Army Corps of 
Engineers under Section 404(b) of the Clean Water Act as a possible 
future dredge spoil disposal site, or destgnation by EPA under Section 
404(c) of the Clean Water Act as an area that cannot be specified as a 
disposal site or in which such disposal will not be permitted. 


g. Stratified Regulatory Decistonmaking. 


The special area management process encourages agencies to elimi- 
nate repetitive consideration of regulatory decisions on broad planning 
{ssues that have been resolved by the plan when permit applications for 
specific projects are reviewed. If, for example, the plan can be used 
as a basis or partial basis of findings on issues such as acceptable 
adverse impact, project need, water dependency, suitability of alterna- 
tives, allowable uses, and mitigation requirements, the agencies involved 
can focus attention on the detailed issues specific to the permit action. 
The concept fits well with the “tiering" provision of the regulations of 
the President's Council on Envirormental Quality with respect to prepara- 
tion of environmental impact statements, encouraging federal agencies to 
eliminate repetitive discussions of the same issues and to focus on the 
issues ripe for decision at each level of environmental review. 


Variations of one or more of these general features may be possible 
and appropriate to achieve the desired results in specific areas. for 
example, if certain Federal agencies that review development permits rely 
primarily on counterpart state agencies for implementation of their pro- 
gram objectives, direct participation in the planning process by these 


Federal agencies may not be necessary. In some situations, agreement by 
consensus may not be required, such as where a strong lead agency or 
administrator (e.g-, a coastal commission, an energy siting council or a 
Chief Forester) has sufficient authority to implement a plan, or where 
small segments of a plan for which consensus cannot be reached can be 
deferred for resolution during the permit application process. An inde- 
pendent mediator may not be required if a lead agency representative is 
accepted by participating parties as an objective facilitator of mult'- 
agency agreement on a plan. In some special areas, even the concept of 
tiered or stratified regulatory decisionmaking may not be essential when 
acquisition and other nonregulatory forms of management are the primary 
means for plan implementation. 


B. Case Studies 


The following cases illustrate conflicts created by the case-by-case 
regulatory review procedure in areas with complex resource and eronomic 
development issues, and attempts to resolve those conflicts through spe- 
cial area management planning, incorporating several of the features 
described above. 


Even though the conceptual basis for special area management planning 
has only recently emerged from these cases, and experience in multi-agency 
implementation of such plans is limited, these examples demonstrate that 
a process embodying the features referred to above can work. They show 
that all levels of government can work together to resolve problems in 
governing coastal resources that the case-by-case permitting system 1s 
poorly equipped to handle; that direct collaboration among diverse in- 
terest groups can result in a proper balance between conservation and 
development in a given area; that permit decisions can be expedited in 
a more predictable manner if a plan resolves some of the more general 
questions raised by ambiguous or conflicting government policy; and that 
plans resulting from such processes can maintain the natural functions 
of ecosysten areas, while allowing for needed development. 


In the process of striving toward meeting special area mnagement 
goals, most of those participating in such planning efforts have also found 
that the high level of interagency communication has improved the long- 
term working relationships among ievels of government and participating 
interest groups. One Port official described this benefit as follows: 


"A long-term benefit which goes beyond the plan itself is improved 
communication between the Port and the regulatory agencies. Throvwgh 
the process of debating polictes and programs regulatory agencies, 
state and Federal, developed a better awareness of the problems fac- 
ing a viable Port. The Port, in turn, has become more keenly aware 
of the factors limiting the agencies. The end result has been a 
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markedly improved credibility between the various parties and an 
establishment of clear lines of communication that will continue 
well beyond the planning process. This develops a more effective 
Port program, and provides an early measure of feasibility on 
projects placing the Port in an adversary role. This is a major 
departure from the classic regulated and regulator roles and puts 
the Port and the resource agencies into a more cooperative frame 
to solve a mutual problem with appreciation for the other's con- 
straints." 


1. Grays Harbor, Washington 


The Grays Harbor estuary, on the central coast of Washington State, 
{ncludes 62,000 acres of water, tidal marsh and partially developed 
shoreline, and the State's largest port outside of Puget Sound. It is 
one of the few large coastal bays and estuaries remaining on the west 
coast. The estuary supports more than 50 species of fish, large popula- 
tions of clams, oysters and crabs, and 325 species of birds (one-third 
of all bird species found in Washington State). The econonies of six 
towns depend upon shorefront industries such as ports, timber processing, 
fishing, and recreational boating. A 23-mile navigation channel has 
required periodic maintenance dredging by the Army Corps of Engineers, 
which historically has supplied much of the shoreline fill upon which 
large parts of the communities and these industries have been built. 


Since the beginning of the century, the towns of Aberdeen, Houquiam, 
Cosmopolis, and Montesano have been exporting wood products from facili- 
ties located on land created by dredged spoils deposited in marshes. 
Between 1940 and 1975, maintenance dredging for industrial sites involved 
alteration of about 3,850 acres of intertidal habitat. After Federal 
laws were passed giving more direct authority over these actions to 
Federal agencies and requiring full consideration of fish and wildlife 
values in their exercise of this authority, conflicts among many agencies 
arose and gained national attention. 


In 1974, the Grays Harbor Regional Planning Comnission, together with 
the local communities around the estuary, prepared a local Shoreline Mas- 
ter Program that was adopted by the State Department of Ecology in 1975 
under the State Shoreline Management Act, the heart of its Coastal Zone 
Management Program. However, even though the local Program involved 
broad citizen and agency participation, it was unable to resolve major 
{nteragency conflicts. Federal resource agencies claimed that the plan 
was prepared without adequate resource information, provided inadequate 
guidance for aquatic activities, and was too general. The Port and some 
Jocal units of government felt that the plan unduly restricted development 
because, among other things, it designated 2,100 acres of Port-owned 
tidelands and wetlands as conservancy areas. 


Conflicts over development proposals by the Port to fill 39 acres of 
wetlands for the Kaiser Steel Company to assemble offshore drilling plat- 
forms, a proposed waterfront motel and restaurant in the City of Aberdeen, 
and a proposed Boise-Cascade Corporation sawmill requiring bulkheading, 


involved jocal, state and Federal agencies in controversies and permit 
delays lasting up to 2 years. 


Political intercession on behalf of .the Port on the Kaiser proposal, 
and lengthy delays or rejection of other projects, frustrated all parties 
in the decision process. With the encouragement of Senator Henry Jackson 
the Fish and Wildlife Service and National Marine Fisheries Service urged 
that a more specific plan be prepared that could address the cumulative 
effects of future development proposals. They indicated that they would 
recommend rejection of all subsequent development proposals in the estuary 
until all parties had developed an overall plan for the estuary. The 
Port of Grays Harbor also urged the development of such a plan, because 
2,200 acres of port-owned riparian tidal lands were directly affected. 
The situation was ripe for more effective collaborative planning involving 
all parties to these disputes. 


As a part of itsCoastal Zone Management Program approved in 1976, the 
State designated the estuary as an area of special concern and funded the 
Grays Harbor Regional Planning Commission to establish a collaborative 
intergovernmental planning process. Each unit of local government, 
state agency and Federal agency with legal jurisdiction over the use of 
the estuary was brought together with the Port and the Regional Planning 
Commission to form an Estuary Planning Task Force. This group and its 
consultants have worked for more than 4 years to develop a long-range 
management plan for the estuary. - 


Two key features of the Grays Harbor planning process were establish- 
ment of the need for consensus on the plan among all participants, and 
use of consultants who served as technical resource and planning experts 
as well as environmental mediators. Consensus was required because each 
of the participating agencies had some legal authority over development 
proposals in the planning area, and thus the capacity to impede or expedite 
implementation of the plan through its actions on permit applications. 
All disagreements over the detafled provisions of the plan were therefore 
to be resolved during the planning process. The consultants were selected 
on the basis of their abilities to carry out both technical and mediation 
roles. They were not identified with any of the positions held by Task 
Force participants, and were hired and paid by the Regional Planning 
Commission. 


The first detafled draft plan prepared by the Task Force proposed to 
allow limited expansion of the Port and the communities around the estuary, 
while preserving the remaining tidal wetlands. It established eight 
management categories by which the various portions of the entire 
55,000 acres of the estuary are classified -- natural, conservancy natu- 
ral, conservancy managed, rural agriculture, rural low intensity, urban 
residential, urban mixed, and urban development -- with intensity of 
allowed use increasing from natural to urban development. General guide- 
lines were established for each management category, as well as a set of 
standard uses which are either permitted or potentially permitted based 
on subsequent conditional use review. In addition, 44 smaller sub-manage- 
ment units were established, for which the plan describes management 
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objectives, permitted activities, and special conditions in terms wiich 
can also form the basis for later necessary regulatory findings. As a 
result of the successively greater detail in the plan, the plan's policies 
became qiite specific, leaving little doubt as to what uses and activities 
will be permitted in an area or will be subject to conditional review. 


Proposed changes in the draft plan in October 1980 suggest alterna- 
tive means to mitigate long-term impacts of expansion of Port and local 
goverrment lands in areas requiring tideland filling. Protective ease- 
ments on remaining Port-owned tidelands and other protection measures 
are proposed, including incorporation of requirements of Section 404(b) (1) 
of the Clean Water Act. 


Although the process is not complete and has been a difficult and 
time consuming experience for most of those involved, each of the major 
parties in the bargaining process gained a strong awareness of the inter- 
ests and concerns of the others, and each expects to achieve a compromise 
solution to its own problems of coastal management in the estuary. For 
example, the officials of the Port of Grays Harbor have been promoting 
the planning process as a model for resolving the conflicts among ports, 
environmental agencies, and citizens at several national and international 
conferences of port authorities. 


Successful implementation of the plan will depend upon the extent to 
which local, state, and Federal agencies will be committed to it as a guide 
for permit and project review decisions, and the extent to which the 
general public accepts the results of the planning process. At this 
time, most of the local governments appear to be committed to revising 
their Shoreline Master Programs and planning and zoning ordinances to 
conform to a final plan. The state will amend its coastal zone manage- 
ment program accordingly. Although state and Federal agencies may agree 
to the plan in principle, no legal mechanism has yet been identified to 
require future agency administrators to abide by the planning commitments 
made by their agencies in formulating the plan. The state could prevent 
Federal agency activities, permits, financial assistance, or direct 
development projects that are inconsistent with its amended coastal zone 
management program, through the Federal consistency provision of Section 
307 of the Coastal Zone Management Act, but this would not provide the 
same kind of legal commitment that local and state agencies are expected 
to provide. Similar planning efforts in Yaquina Bay and the Lower 
Willamette Valley in Oregon, demonstrate to those involved in the Grays 
Harbor process that the Federal resource agencies will abide by their 
commitments to a consensus plan, but the lack of a binding legal commitment 
Jeaves a gap in the predictability sought by most of those involved. 


The concepts of tiering regulatory decisions on permits using the 
findings and conclusions set forth in the final management plan document, 
and tiering environmental impact statements related to the plan by using 
a programmatic environmental impact statement (PEIS) to accompany the 
plan, have been accepted in principle by the Federal agency representa- 
tives in the process. However, some of the parties are not yet entirely 
sure how the tiering concept will work without more explicit legal 
authority in some agency regulations. For example, when the agencies 


determined that a PEIS would be needed before the agencies could make 
commitments to the plan, none of the agencies was Sea could eee 
or assume lead responsibility for the statement in the absence of a 
specific project application. The Office of Coastal Zone Management 
ultimately accepted the lead agency role, and is now preparing a joint 
PEILS with the cooperation of the Army Corps of Engineers, EPA, the Fish 
and Wildlife Service, and the National Marine Fisheries Service. The 
PEIS will address the proposed action to amend the Washington Coastal 
Zone Management Program to include a final plan, and the proposed actions 
of the other participating agencies to adopt the plan through memoranda 
of agreement for use in the review of subsequent permit applications. 


Although organized citizen participation has been part of the 
development of the plan from the beginning, some interest groups have 
faulted the extent and nature of this participation. For example 
environmental groups were not allowed voting representation on the Task 
Force. Some groups have opposed early drafts of the plan that were 
distributed for public review, claiming that the boundary was inadequate, 
that resource information was faulty, and that the proposed drafts were 
inconsistent with Federal laws. md 


: In response to these criticisms, the Task Force invited local and 
national representatives of environmental and citizen's organizations to 
present their concerns about the plan at its December 1980 meeting. As a 
result, a new subcommittee was established to study alternatives and 
mitigation proposals presented by these groups, which will be considered 
by The Task Force at its March 1981] meeting. 


2. San Francisco Bay California 


The saving of San Francisco Bay through a collaborative process 
involving dedicated citizen groups, an Army Corps of Engineers study 
describing the rate and trends of filling in the Bay, and an interagency 
commission formed for the long-term protection of the Bay, has been well 
documented.’ The success of this earliest coastal management program 
served aS important evidence of the need for the Coastal Zone Management 


Act in 1972, and now serves as a prototype for special area management 
planning. 


at dele unique natural features of San Francisco Bay provide a resource of 
major value to the State of California and the Nation. For example, the 
San Pablo Bay National Wildlife Refuge, between the Petaluma River outlet 
to the Bay and the City of Vallejo, is the winter home of approximately 
40,000 canvasback ducks -- more than half the population of the Pacific 
Flyway -= aS well as great numbers of loons, grebes, cormorants and terns, 
Seventy percent of all shore birds using the Pacific Flyway at some time 
during the year are dependent upon the South Bay. The Bay also has 
significant value for international commerce and industrial development 
in the weste In 1978, bay ports handled 52 million tons of cargo, and 
the se: Z Oakland is the second largest container handling port in the 
country. he Ports of San Francisco and a! 
30 CUTIES car eal Monntane: Oakland alone provide more than 
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These values are obviously interdependent and often in conflict. 
In 1850, San Francisco Bay's surface at mean high tide included approxi- 
mately 680 square miles. About a century Jater, this surface had been 
reduced to approximately 430 square miles. Between 1940 and 1965, the 
Bay was being filled at an average rate of 2,400 acres per year, and its 
marine productivity was steadily declining. 


Documentation of these trends in 1959 by the Department of Commerce 
for the Army Corps of Engineers, and specific project proposals to fill 
massive additional amounts of wetlands in the Bay, triggered citizens’ 
actions to halt the filling under the leadership of a group called Save 
the Bay. The citizens’ campaign led to passage of state legislation in 
1965 establishing the San Francisco Bay Conservation and Development 
Commission, which was charged with preparing the San Francisco Bay Plan 
(the first special area management plan in the United States) and con- 
trolling further piecemeal filling of the Bay while the plan was being 
completed. 


After the temporary Commission had prepared a San Francisco Bay Plan, 
a permanent Bay Conservation Development Commission (BCDC) was established 
in 1969 by legislation which also adopted the plan. The 27-member Commis- 
sion of citizens and state, local, and Federal officials administers the 
Bay Plan through permits controlling all development within 100 feet of 
a line 5 feet above mean high tide. The Plan consists of a series of 
findings with respect to the resources, problems, and needs of the Bay, 
detailed policies to address these findings, and a series of maps for 
segments of the Bay containing detailed land-use designations, policies, 
and standards for use of the shoreline and water area within each segment. 
The Bay Plan policies cover virtually all aspects of development within 
the BCDC jurisdiction and adjacent areas, and serve as the basis for 
all permits within BCDC's jurisdiction. 


One of the main objectives of the Commission jis to control development 
in the Bay area for water-related purposes. Since 1965, the total amount 
of fill allowed in the Bay has been 350 acres, for which BCDC has obtained, 
in mitigation the opening of about 350 acres of diked wetlands. At the 
same time, BCDC has allowed development to proceed around the Bay. For 
example, in 1976, BCDC allowed $42 million in development, while creating 
2 miles of new public access areas on the Bay. The Port of Oakland has 
grown to become the second largest container port in the Nation since BC DC 
was established. 


More detailed special area plans for segments of the San Francisco 
Bay Shoreline have been completed through collaborative planning processes 
{nvolving all levels of governnent, citizen groups, and industry, which 
have resolved many other conflicts between private and public objectives 
for the Bay. Detailed plans for the northeast waterfront of San Francisco, 
the Port of Benicia, Suisun Marsh, and the South Richmond Shoreline have 
been conpleted, and will becone a more detailed part of the Bay Plan and 
local government plans when fully adopted by each tocal government. 
These Bay Plan refinenents guide permits issued by BCDC and by the Federal 
agencies represented on BCC (EPA and the Army Corps of Engineers). 


3. The Lower Willamette River, Oregon 


The Willamette is one of Oregon's major rivers. Most of th ; 
population centers and much of its prime agricultural lands sa tdeee 
in the Willamette Valley. The Lower Willamette River represents a 
particularly valuable resource, because it contains an area of semi-delta 
freshwater marshlands, interspersed with uplands, sloughs, and smal | 
cliffs, while flowing through Portland, the major metropolitan area jin 
Oregon. The lower Willamette has historically served maritime shipping 
with a deepdraft navigation channel to the Pacific, with gravel mining 
and other industrial activities, while providing a quality freshwater 
environment to support a major salmon run, sport fishing, and other 
water-related recreational activities. , 


Over the years, river land filling and expansion began t ate 
development that was well intended but ieee from a total sitapenaa 
aspect. In December of 1972, the Port of Portland approached state 
permitting agencies with preliminary plans for riverfront development 
involving a fill of approximately eight acres located in an existing 
marine cargo terminal complex. The Port encountered resistance because 
of the lack of an overall water use or harbor management plan that 
cons idered the cumulative impact of this and other previously approved 
fills which had the potential for major impact on waterway resources. 
The proposed 8-acre fill permit application, though for a needed port 
steel off-loading dock, did not consider the effects upon the river 
upstream or downstream from the proposed site. Due to growing government 
agency resistance to projects along the lower Willamette River Oregon's 
Division of State Lands permits and Federal U.S. Army Corps of Engineers’ 
permits for waterway construction were taking 90 to 120 days to process. 
saber tpl ot orerath etsy coordination and local planning, the 
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The Port's formal application for necessary state and Federal permits 
for the project was made in the fall of 1972. Even though some resource 
agencies were dissatisfied with the impact of the proposal, few policies 
or standards had been promulgated on which to base a denial. However 
the agencies were able to convince the State Lands Board to restrict 
further development in the area involving state owned submerged Jands 
unt{l a specific management plan could be completed for the lower nantes 
of the River and its shorelines. In March 1973, the State Land Board 
directed the Division of State Lands, the Port of Portland, and various 
state and local resource agencies that had legal jurisdiction over 
development to serve as an interdisciplinary technical team of consultants 
for the formulation of the plan. 


The Oregon Division of State Lands served as lead agency to facilitate 
the development of the plan by the committee. The Port of Portland agreed 
to play a major role in developing the plan by providing technical staff 
support and funding. The committee involved staff from the Port of 
Portland, the City of Portland, four state resource agencies, the Oregon 
Department of Transportation, the Division of State Lands, the Oregon 
Greenway” Project, and the Arny Corps of Engineers. In addition, 
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periodic public meetings were held, as well as reviews with other govern- 
ment agencies, property owners, and special interest and user groups. A 
special committee representing major interest groups was formed to review 
and monitor the progress and content of plan drafts. 


A draft plan was completed in January 1974, and was then subjected to 
an extensive one-year review process. The Lower Willamette River Manage- 
ment Plan was a limited prototype for the Grays Harbor Plan. It 
established a series of guidelines for use of all waterfront property. 
It divided the shoreline into segments and established general use 
categories, guidelines for development, and activity standards for each 
segment. It attempted to create a balance between Port-related industrial 
development amd other uses and long term conservation of valuable natural 
areas. The draft plan was adopted immediately by the State Lands Board, 
thus controlling development in the area until the final plan was 
completed. 


As soon as the plan was placed in operation, the permitting process 
was improved. By July 1974, permit applications that had been taking 90 
to 120 days to process prior to adoption of the plan were being processed 
{n 15 days. In 1975, the State Lands Board's review committee reported 
in its monthly review of the Plan that: 


"We found the Plan to be a workable and effective tool for use in 
managing the submerged and submersible lands of the Lower Willamette 
River. It provides an excellent, systematic means for making poli- 
cies and guidelines available to landowners, developers, and the 
agencies which manage the use of the Willamette River. We perceive 
that management decisions for this waterway area are now much more 
consistent than before the Plan was developed. Further, processing 
of applications which are in conformance with the Plan has been 
expedited to the advantage of both applicant and agency." 


In April 1978, the Port of Portland reported to the Oregon Public 
Ports Association that Portland was able to obtain all permits for a 
major shipyard expansion project in 5 months, a process that would have 
normally taken several times this period under the previous system. 
Reporting on the Plan, one Port Officer indicated that: 


"The key to the successful permit acquisition process was the 
early involvement of the resource agencies in the project planning. 
Preliminary design coordination with representatives of the permit 
agencies was begun by Port staff far in advance of actual permit 
application dates. The guidelines set out in the plan are used by 
the agencies, by industry and the Port in planning and designing 
projects, preparing permit applications and processing of permits. 
In other words, an industry or Port planning a waterfront project, 
by referring to the plan, knows what type of construction is accept- 
able to the pennit and resource management agencies, in which sec- 
tions of the river it is acceptable in and at what time of the 
year. The agencies when evaluating a pernit application for a 
project on the Lower Willamette, refer to the Plan, and if the plan 
guidelines are followed, they have a basis for rapid approval.” 


4. Other Areas 


Based on the apparently successful use of special area management 
planning techniques discussed above, several other areas have initiated 
similar processes and are actively exploring these techniques. 


In response to Oregon's statewide goals and guidelines for land use 
and coastal planning, which each county and municipality must use in manda- 
tory revisions of its local comprehensive plans, the Coos-Curry Council] 
of Governments has formed an interagency task force and several functional 
and citizens advisory groups for the preparation of an Estuary Management 
Plan for the Coos Bay Estuary. Numerous interagency permit problems 
preceded the formation of this task force, including a major controversy 
over a proposal to expand the North Bend Airport in an area that would 
require filling of wetlands. The planning process is patterned after 
the Grays Harbor process, with expanded and more direct involvement of 
citizens and interest groups and a more deliberate process of incorporat- 
ing state and Federal legal requirements. Planning for the Estuary has 
been underway since November 1979, and an initial discussion draft is 
scheduled to be conpleted by March 1981. 


Kawai nui Marsh, the largest freshwater marsh in the State of Hawall, 
provides an important habitat for four endangered waterbird species and a 
variety of migratory waterfowl, and serves as a flood control basin and 
sediment trap protecting Kailau Bay's inshore waters, beaches, and reefs. 
Conflicts among various resource objectives have often existed as a result 
of its proximity to densely urbanized conmunities and present urban dis- 
trict zoning for portions of the marsh. Several state, local, and Federal 
agencies have legal jurisdiction and functional responsibilities related 
to the marsh area. The Hawali Coastal Zone Management Program has formed 
a Technical and Policy Advisory Committee to bring together state, local, 
and Federal agencies as well as affected landowners and public interest 
groups. This Committee will study the resources of the marsh and formulate 
a management plan, guided by the state's coastal zone management objec- 
tives and policies. The scope of work for a scientific baseline study 
has been formulated, and the state is seeking guidance and financial 
support for continued special area management planning. 


Over the last several years, the Apalachicola River and Bay system has 
been the subject of several interrelated planning efforts involving the 
Federal government, numerous agencies in three states, local governments, 
and citizens. The Apalachicola River and its tributaries drain 19,609 
square miles in Alabama, Florida, and Georgia; the large volume of water 
carried by the River (averaging 14 billion gallons a day) maintains a 
delicate balance of nutrient-rich brackish waters in Apalachicola Bay, 
Florida, one of the most productive bays in the gulf region. The basin has 
been subject to controversial, large-scale development proposals that 
would substantially alter its predominately rural characteristics and 
significantly affect its natural resource values. Few of the local 
goverrments in the Florida portion of the basin have the resources or 
capabilities to deal with the forces for change on their own. The state 
has formed a committee that includes an elected official and representa- 
tives of economic and conservation interests from each of the area's 6 
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counties, as well as 12 state agency representatives and others, which 
is working closely with Federal agencies to perform specific coordination 
and planning functions. It has developed state objectives for the basin, 
begun an overall management plan for the bay and river aided by state 
planners, and facilitated the designation of an Apalachicola River and 
Bay National Estuarine Sanctuary covering a 193,000-acre area to be 
administered by the State with the advice of a broad-based management 
committee. 


Similar planning processes are also being considered or conducted in 
a number of other areas, including: Cleveland-Cuyahoga County, Ohio; 
Sitka, Kenai, and other communities in Alaska; Lake Pontchartrain, 
Louisiana; Winya Ray, South Carolina; Yaquina Bay, Oregon; the Lower 
Columbia River between Washington and Oregon; Gulfport, Mississippi; 
and the port master planning process in San Diego. 


C. Major Constraints to Improved Coordination 


The special area planning experiences discussed above have also fo- 
cused attention on a number of problems agencies are encountering in 
using a joint planning approach to improving coordination of regulatory 
decisions. The major problems are summarized below: 


1. Agencies May Lack Resources to Participate Fully 


Permit coordination and joint planning requires funds for data col- 
lection, research, planning and participation. Joint planning :with 
other Federal, state, and local agencies and interest groups also requires 
extens{ve amounts of time by agency representatives. Adequate representa- 
tion of agency interests in such processes often requires an extensive 
understanding of the planning issues, and technical skills in planning, 
negotiation and conflict resolution. Most regional offices of Federal 
permitting or environmental review agencies have limited budgets and 
staff assigned to planning issues or to review project applications, and 
may lack staff with all the necessary qualifications to participate 
effectively. 


For example, during the period in which regional Federal officials 
are being asked to review revisions to County Comprehensive Plans in all 
coastal counties in Oregon, they are also expected to spend at least 3 
days per month in meetings and many more hours reviewing technical and 
planning documents for preparation of the Coos Bay Estuary Management 
Plan. Most of these agencies have only one technical staff person assigned 
to coastal planning activities in several states and usually these persons 
have many other duties, such as reviewing permit applications for coastal 
development. The Environmental Protection Agency representative has 
had to inform the Coos Bay Task Force on several occasions that budget 
limits for travel between Seattle and Coos Bay would prevent his participa- 
tion in important Task Force planning meetings. 


Lack of resources for such planning has been especially critical in 
California, where more than 60 local coastal programs are being developed 
concurrently, under state guidelines requiring consultation with Federal 
agencies. 


2. Insufficient Resource Information May Be Available 


Lack of sufficient resource information to formulate specific plans 
to guide development is a problem that is linked directly with the problem 
of inadequate resources. Agencies may not have adequate resources to 
acquire data that will be sufficiently detailed to document anticipated 
impacts, expedite the permit process or make long term conservation and 
development trade-offs. If jointly prepared, plans are to be used as a 
basis for meeting documentation requirements and for resolving conflicts 
in advance of permit applications. This information must be sufficiently 
detailed to meet these needs. For example, the Columbia River Estuary 
Task Force (CREST) has been preparing a general plan for the Lower Colundia 
River between Oregon and Washington for the past several years. However, 
the lack of data on critical feeding areas for benthic invertebrates and 
migrant anadromous fish species in the Lower Columbia prevents the plan 
fron being useful for assessing impacts of major permits in this area of 
concern. This problem became apparent when agencies attempted to use 
all available data, including the CREST planning and environmental work, 
for comments on a proposed Brown and Root facility for oi] platform 
construction near Astoria. Because of this general paucity of data, the 
Columbia River Estuary Data Development Program (CREODP) has received a 
research grant of $6.6 million through the U.S. Water Resources Council] to 
obtain additional information. 


Applicants for permits typically provide much of the environmental 
resource data used to evaluate their projects, either in the form of permit 
application fees which are used for data collection, or by supplying data 
requested by the agency. In areas that have been studied intenstvely in 
anticipation of Jarge development proposals (or because of other research 
activity), sufficient information may be available for planning in advance 
of project applications. In areas where prospective applicants for large 
development proposals are dependent upon resolution of regulatory con- 
flicts, such as port expansion areas, they may be willing to supply or 
pay for the required information. In other cases, agencies participating 
in such planning will have to collect the required data, or acquire tt 
through planning and research funds made available for these efforts. 
For example, prior to 1976, the Army Corps of Engineers had conducted 
extensive analyses in Grays Harbor on dredge materials and alternative 
disposal sites in support of their operation and maintenance program for 
the Harbor. However, the Office of Coastal Zone Management supplied 
more than $60,000 in FY 1976 to support the first year of planning for 
the Grays Harbor Estuary, much of which was needed to fill gaps in, or 
interpret available resource information. 


Some parties to a joint planning process may insist that agreement be 
reached on the adequacy of resource data before they are willing to reach 
agreement on specific issues, particularly if the plans are expected to 
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satisfy regulatory requirements. One reviewer of this report, a consul- 
tant who has had great influence over the development of the special 
area management concept, cautioned that “Getting agreement on the adequacy 
and significance of data may be as difficult as reaching agreement on 
the issues themselves.” He also indicated that agreement on data is not 
always a prerequisite to conpronmise on the contents of the plan: 


"We must realize that in special area management planning, decisions 
will often be a form of conpromise. Accepting a resource l0SS «+. 
may be acceptable within a special area management process simply 
because of the guarantees for resource protection gained elsewhere. 
Data will shape decisions differently for each participant in this 
type of planning process. Accepting that data is nonetheless 
required in the process, it should then be specifically directed 
toward the type of decisions that need to be made. Just aS we 
talk about a tiering of decisions, the data to support these 
decisions must be tiered." 


3. Agencies Are Used to Single-Purpose Planning and Regulation 


The existing tradition of single purpose functional planning and 
regulation by Federal, state, and local agencies may be one of the most 
significant obstacles to improving coordination in the regulatory system. 


If conflicts in the regulatory system are to be resolved through 
advance planning, all.participants must recognize the legitimacy of the 
competitive concerns of other agencies or interest groups. Ina process 
that depends upon consensus among the competing parties to a dispute, 
each participating agency must be willing to conpromise its singie 
interests to the common plan, and must seek to accommodate the goals 
of others as much as legally possible without sacrificing the integrity 
of its own goals or requirements. For example, during the Grays Harbor 
Estuary planning process one representative of the Fish and Wildlife 
Service, an ardent environmentalist, found himself defending the port's 
conpranise proposal for filling a part of the harbor for port expansion, 
vhile local and port officials were found supporting state and Federal 
demands for protection of the harbor to maintain fish migration routes and 
habitat. 


Most Federal agency personnel, however, are experienced primarily in 
seeking implementation of narrower-purpose programs through the case-by- 
case review of permits. One reviewer of this report stated the problem 
as follows: 


"(T]he specific standards or criteria for development may vary 
from agency to agency depending on their basic sense or purpose. 
For example, a fishery agency would develop standards directed 
toward the fishery, a game agency may develop criteria primarily 
directed toward fauna, a city may base its standards on a priority 
need to remove urban blight, and a port may develop its program 
on a need to create jobs.” 


Such a narrow perspective 1s often a legitimate response to statutory 
responsibilities. For example, under the Fish and Wildlife Coordination 
Act, the National Marine Fisheries Service, the Fish and Wildlife Service, 
and state wildlife agencies are to be consulted by other Federal “action” 
agencies that propose to undertake or approve activities in water bodies. 
Such consultation, however, is with respect to fish and wildlife concerns, 
the action agencies are also expected to consult others for expressions 
of canpeting interests. No explicit incentive or responsibility is 
provided to the fish and wildlife agencies to review projects comprehen- 
sively or to balance other concerns in the overall public interest, and 
some concern exists that any attempt to do so will simply dilute the impact 
of those agencies’ recommendations. The responsibility for "balancing" 
the competing interests of several agencies has thus typically fallen on 
the Army Corps of Engineers, when shoreline or wetland alteration 1s 
involved, or more recently on state coastal zone management agencies 
that have such responsibility. 


Thus, to the extent that agency representatives view conprehensive 
planning for a special area as deemphasizing or diluting the purposes of 
their programs in the process of balancing other interests, they may resist 
direct involvement in such planning. Some officials may consider direct 
involvement in consensus planning or bargaining processes such as de- 
scribed above as an abdication of their own official responsibility to 
balance conflicting points of view and to decide what is in the best 
interests of the public and the Nation. Others may resist such planning 
because past attempts at open planning for public works projects have 
failed to produce consensus among opposing parties, or failed to produce 
a consensus that supported their preferred alternative. Unless care Is 
taken to create an appropriate balance of interests, some environmental 
agencies may sense that the membership of a proposed collaborative plan- 
ning group is too dominated by development or local government groups to 
ensure a reasonable balance in the plan. 


In some cases: agencies may resist direct participation in special 
area management planning because of the concept that land use planning 
should be the sole responsibility of state and local government. Where 
they have direct legal jurisdiction over permnits, they fail to recognize 
that they are indirectly involved in land use and water planning as a 
result of their influence over project decisions. Even where portions 
of special area planning efforts extend beyond the geographic areas 
where Federal agencies have direct legal jurisdiction, such as upland 
areas beyond navigable waters, the uses of these lands affect nationally 
significant resources of concern to the agencies. 


Direct {involvement of interest group representatives, such as en- 
vironmental and development organizations, property owners and other 
citizen groups, will also be necessary to assimilate their concerns into 
a specific plan. These representatives may resist special area managerent 
planning for many of the same reasons that agency representatives do, 
until such processes can demonstrate that, on balance, these groups can 
realize more of their objectives through advanced planning and consensus 
with others, than through single purpose challenges to proposals on @& 
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case-by-case basis in the permitting process. However, consensus may be 
difficult to achieve from groups polarized on what are viewed as ideologi- 
cal issues. On the other hand, the failure to include these groups 
precludes effective plan implementation. In Coos Bay, Oregon, this 
issue is addressed by allowing at-large citizen membership on the plan- 
ning team, allowing interest groups on technical advisory committees, 
and routine opportunities for citizen comment on plan proposals during 
the planning process. 


4. Legal or Administrative Constraints May Prevent the Full Use of 
Plans for Determining Partial Compliance with Federal Regulations 

If special area plans are to be effective in increasing the consis- 
tency and predictability of the Federal regulatory process, the plans 
must be used by regulatory agencies and given great weight in agency 
decisions. Local and state agencies and interest groups must be assured 
that the products of collaborative planning partnerships with Federal 
agencies will endure beyond the terms of office of the individual repre- 
sentatives of these agencies who participated in thd process. If the 
local and state agency representatives to collaborative planning processes 
for special areas are expected to implement fully the products of these 
partnerships through state and local laws, they in turn will expect the 
Federal representatives to implement fully the plans through binding 
agreements that are enforceable under Federal law. For example, a port 
authority may be reluctant to legally dedicate certain lands for long-tern 
natural preservation as part of a plan if participating Federal agencies 


are unable or unwilling to provide some long-term conmitments to port- 
related development needs in the plan. 


However, under existing law, regulation, and administrative policy, 
some agencies may not be sure they have the legal authority to provide 
binding conmitments to plans, even if they have participated fully in 
the development of such plans and the results meet all of their expecta- 
tions or concerns. For example, because of the “public interest review" 
requirement established in the regulatory program of the Army Corps of 
Engineers described in Section V, some Corps representatives suggest 
that ft must remain neutral regarding any plans as an expression of 
agency policy governing pennits. Corps regulations indicate that 
“officially adopted plans ... shall be presumed to reflect local factors 
of the public interest and shall be considered in addition with the other 
national factors of the public interest." (Emphasis added.) However, 
other Corps representatives have indicated that so long as a plan is 
reviewed and adopted following the same “public interest review" proce- 
dures as a permit application follows, the Corps could endorse such 
plans and use them in its subsequent review of permits. These legal 
constraints are not found in the substance of existing laws, which need 
to be preserved; rather, the procedures for implementing substantive 
standards may inhibit the use of plans in the case-by-case review of 
projects. 


A related problem for all Federal agencies is the uncertainty over the 
type of instrument needed to provide legally binding commitments or formal 
expressions of agency suppert for special area management plans. For 


example, although case law {fs very limited in this area, memoranda of 
understanding are typically used only for establishing procedural agree- 
ments or understandings among agencies, and substantive agreements may 
not be enforceable unless authorized by statute or regulations of the 
participating agencies following required administrative procedures. 
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